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STIPULATIONS 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto,  through  their  respective  attorneys, 
that  the  deposition  of  William  W.  Means  may  be  taken  on 

5  behalf  of  the  Defendants  on  this  27th  day  of  August,  1998, 

6  in  Tulsa,  Tulsa  County,  Oklahoma,  by  DeAnn  Brown,  Certified 
Shorthand  Reporter  within  and  for  the  State  of  Oklahoma, 

8  pursuant  to  agreement. 

9  It  is  further  stipulated  and  agreed  by  and  between 

10  the  parties  hereto,  through  their  respective  attorneys, 

11  that  all  objections  except  as  to  the  form  of  the  question 

12  and  the  responsiveness  of  the  answer,  are  reserved  until 

13  the  time  of  the  trial,  at  which  time  they  may  be  made  with 

14  the  same  force  and  effect  as  if  made  at  the  time  of  the 

15  taking  of  this  deposition. 


*  *  *  *  * 
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WHEREUPON, 

WILLIAM  W.  MEANS, 

after  having  first  duly  sworn,  deposes  and  says  in  reply  to 
the  questions  propounded  as  follows,  to-wit; 

DIRECT  EXAMINATION 

BY  MR.  BERNICK: 

Q  Morning,  Judge  Means.  My  name  is  David  Bernick. 
I'm  going  to  be  taking  your  deposition  here  today.  I  know 
you're  very  familiar  with  the  rules  that  are  involved  in 
taking  depositions  so  I  won't  repeat  them  for  you.  One 
point,  though,  that's  always  probably  worth  repeating  and 
I'm  particularly  focused  on;  that  is,  I  want  to  make  sure 
that  you  understand  the  questions  that  I'm  asking  you. 
We've  never  had  the  opportunity  to  meet  before,  and  from 
that  point  of  view,  if  at  any  time  you  don't  understand 
something  that  I'm  asking  or  saying,  really  be  sure  to  let 
me  know  and  I'll  do  my  best  to  rephrase  a  question  or 
repeat.  Will  you  proceed  on  that  basis? 

A  Yes,  I'll  do  that. 

Q  How  old  are  you? 

A  I'm  65. 

Q  Are  you  taking  any  kind  of  medications  at  all 
that  would  affect  your  ability  to  respond  to  the  questions 
here? 

A  I  take  Excederin  occasionally,  but  that's  all. 
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1  Q  That  would  probably  enhance  your  ability  to 

2  answer  the  questions. 

3  A  Well/  early  in  the  morning  — 


5  effect. 


Somewhere  around  midday  it  will  have  a  beneficial 


Okay.  Could  you  tell  us  where  you  reside? 
I  reside  [DELETED] 


m 


8  Q  Okay.  And  are  you  employed? 

9  A  I  am  self-employed. 

10  Q  Okay.  As? 

11  A  Well,  since  I  retired/  I  formed  a  professional 

12  corporation  and  I  do  mediation  and  arbitration. 

13  Q  Okay.  Are  there  any  other  employees  to  the 

14  corporation  or  just  yourself? 

15  A  I  have  a  secretary. 

16  Q  Okay.  Any  other  professionals  who  are  a  part  of 

17  the  corporation? 


19  Q  And  could  you  just  give  us  a  rough  notion,  is 

20  that  a  full-time  occupation,  a  part-time  occupation? 

21  A  Yeah,  it's  full  time. 

22  Q  Full  time,  okay. 

23  I  noticed  that  there  are  some  notebooks  that  you 

24  have  before  you,  and  as  I  understand  it,  these  notebooks 

25  contain  materials  that  you're  relying  on  in  connection  with 
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3  Q  And  there  are  many  documents  that  are  in  these 

4  notebooks,  as  to  which  I  know  that  privileges  are  being 

5  claimed  by  my  client  and  by  other  defendants  in  this 

6  lawsuit.  And  I  just  want  to  make  clear  on  the  record  that 

7  by  the  conduct  of  this  deposition,  there  is  no  intent  to 

8  waive  any  privilege  that  may  apply  to  any  of  these 

9  materials,  and  I’m  not  going  to  reiterate  that  as  we  go 

10  through  your  testimony,  but  I  want  to  make  that  statement 

11  and  understanding  clear,  and  that’s  the  basis  on  which  we 
" "  will  be  proceeding. 

Did  you  want  to  make  any  further  statement  along 
those  lines? 

MR.  BARDELL:  No. 

Q  (BY  MR.  BERNICK)  I'm  going  to  mark  a  couple  of 
things.  Judge  Means,  I’m  going  to  show  you  what  I  have 
marked  as  Defendant's  Exhibit  Number  1  and  ask  you  whether 
this  is  a  copy  of  your  current  CV? 

A  Yes,  it  appears  to  be  the  current  one,  one  of 

them. 

Q  That  is  a  current  copy  of  your  CV? 

A  It  is. 

Q  Okay.  Could  you  just  describe  in  your  own  words 
the  nature  and  scope  of  work  that  you’ve  done  in  the  past 

« 

Professional  Reporters  *  428  Dean  A.  McGee,  OKC,  OK  73102 
(405)  272-1006  (800)  376-1006  Fax  (405)  272-0559 


//legacy.library.ucsf.efflriticKmihctQ^aOQf'pdf.industrydocuments. ucsf.edu/docs/rhhl0001 


6  evolved  from  the  demise  of  a  corporation  called  OTASCO, 

7  which  stood  for  Oklahoma  Tire  &  Supply  Company.  And  there 

8  was  a  question  about  the  attorney's  fidelity  towards  the 

9  employees  and  I  was  retained  to  look  into  that  matter. 

10  There  was  a  matter  involving  another  law  firm, 

11  Runnels  Langholz,  and  a  man  named  Trotter  was  the  lawyer  in 

12  that  firm  who  was  the  managing  director,  and  there  was  a 

13  question  about  his  activities.  I  did  not  appear  as  a 

14  witness.  I  wrote  an  opinion  finding  that  I  thought  that  he 

15  had  misbehaved.  But  it  was  later  tried  and  I;  understand 

16  there  was  a  substantial  verdict  against  him  and  his  firm. 

17  I  worked  on  a  matter  for  Bill  Edlan  out  of  the 

18  San  Francisco  law  firm  of  —  doesn't  come  to  mind.  It 

19  involved  a  question  of  the  disqualification  of  a  member  of 

20  his  law  firm  in  a  lawsuit  between  Cities  Service  Company 

21  and  —  I  can't  remember  the  name  of  the  other  company.  It 

22  was  another  oil  company  that  was  bought  out,  Armand 

23  Hammer's  group  in  San  Francisco. 

24  Q  Occidental  Petroleum? 

25  A  Occidental,  yeah.  And  I  looked  into  that  matter 

i 
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5  There  was  a  matter  involving  a  securities  firm 

6  and  their  employee.  And  the  lawyer  that  was  hired  to 

7  represent  them  by  the  security  firm  entered  into  a  proffer 

8  session  which  resulted  in  the  securities  firm  being  plea 

9  bargained  out  and  they  left  the  employee  with  no 

10  protection.  And  I  thought  under  the  circumstances  that 

11  they  didn't  act  properly. 

12  X  looked  into  a  matter  for  David  Riggs  involving 

13  a  lawyer,  and  it  was  a  question  of  whether  or  not  he  had  a 

14  conflict  of  interest  because  he  represented  a  couple  in  a 

15  partnership  and  then  later  represented  one  of  the 

16  individuals  against  the  other  in  the  lawsuit.  And  that's 

17  still  in  limbo.  That's  all  I  remember  that's  been  anything 

18  in  writing. 

19  Q  Okay.  You've  given  me  a  brief  break  out.  Let  me 

20  see  if  I  can  ask  you  a  general  question  about  it  and  tell 

21  me  if  it's  right  or  wrong.  Would  it  be  fair  to  say  that 

22  all  the  matters  in  which  you  have  acted  as  an  expert  in  the 

23  past  are  matters  concerning  the  —  concerning  in  some 

24  fashion  the  professional  conduct  of  lawyers? 

25  A  That  is  correct. 
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Q  Is  it  also  true  that  all  those  matters  have 
pertained  to  the  professional  conduct  of  lawyers  within  the 
state  of  Oklahoma? 

A  That  is  correct.  Well,  the  one  involving  Cities 
Service  and  Oxy  involved  actions  in  other  states  as  well  as 
Oklahoma. 

Q  Were  those  actions  being  scrutinized,  though,  for 
their  compliance  with  standards  or  practices  within  the 
state  of  Oklahoma? 

A  They  were  not. 

Q  Okay.  So  what  standards  would  have  applied  to 
that  conduct? 

A  Well,  it  was  a  question  of  whether  the  law  firm 
had  standing  to  represent  their  client  in  Oklahoma.  It  was 
in  litigation. 

Q  In  Oklahoma? 

A  Right . 

Q  Okay.  Roughly  how  many  cases  have  you  —  in  how 
many  cases  have  you  acted  as  an  expert?  You've  given  us  a 
few.  Do  you  recall  that  there  are  any  others? 

A  Well,  I've  been  consulted  but  it's  been  on  kind 
of  a  pro  bono.  It's  a  practice  that  developed  when  I  was 
still  on  the  trial  bench.  Since  I  was  a  presiding  judge 
for  a  number  of  years,  I  would  get  a  lot  of  questions  about 
procedure  and  various  things  about  cases  that  I  didn't 

y 
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have.  And  a  lot  of  the  lawyers  developed  a  habit/  when 
they  had  a  problem/  they  would  come.  You  know,  so  I  have 
talked  to  a  lot  of  lawyers  about  a  lot  of  problems  over  the 
years,  but  I  don't  remember  them. 

Q  And  as  best  you  recall,  the  matters  that  you 
listed  for  us  a  few  moments  ago  are  the  matters  in  which 
you  were  formally  retained  as  an  expert? 

A  Those  are  the  fee  generating  ones,  that's  right. 

Q  Do  you  consider  yourself  an  expert  in  the 
standards  that  apply  to  the  professional  conduct  of  lawyers 
in  states  other  than  Oklahoma? 

A  So  far  as  probably  the  model  rules  by  the  ABA,  I 
would  have  some  knowledge  that  you  don't  normally  have.  I 
think  to  look  at  it,  I  would  have  to  go  look  at  their  state 
rules  and  statutes  to  form  an  opinion. 

Q  Well,  take  an  example.  Would  you  consider 
yourself  to  be  an  expert  regarding  the  standards  of 
professional  conduct  in  the  state  of  New  York? 

A  Once  X  have  reviewed  what  their  rules  were  and 
looked  at  what  their  statutes  are,  yes. 

Q  Have  you  ever  done  that? 

A  No. 

Q  Have  you  ever  identified  or  studied  or  analyzed 
the  rules  of  professional  conduct  in  any  state  other  than 
the  state  of  Oklahoma? 

* 
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A  Texas . 

Q  Texas? 

A  Yeah. 

Q  Any  others? 

A  And  Kansas.  Generally,  I  looked  on  these  like 
any  conflicts  of  all  problems  that  you  would  have.  You  may 
not  know  anything  about  it,  so  you  go  look  it  up. 

Q  But  apart  from  Texas,  Kansas  and  Oklahoma,  have 
you  ever  studied  the  rules  of  professional  conduct 
applicable  to  any  other  state? 

A  Probably,  because  X  was  on  the  committee  for  the 
bar  which  drafted  the  rules  of  professional  conduct  for 
Oklahoma.  We  looked  at  a  lot  of  states  and  a  lot  of  rules 
in  formulating  those. 

Q  Have  you  ever  considered  in  a  particular  case, 
have  you  ever  been  involved  in  reaching  an  opinion  or 
making  a  ruling  regarding  professional  conduct  in  any  state 
other  than  the  state  of  Oklahoma? 

A  Other  than  considering  the  rules  and  opinions 
from  other  states  in  formulating  the  rules;  otherwise,  no. 

Q  Okay.  Have  you  ever  had  any  involvement  in  any 
matter  that  concerns  the  tobacco  industry  prior  to  your 
work  on  this  case? 

A  No.  And  let  me  modify  that.  I've  tried  a  lot  of 
cases  and  there  may  have  been  something  that  I  don't 
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remember/  but  I  don’t  remember  any  — I'm  sure  if  it  was 
significant,  I  would  remember  it. 

Q  When  were  you  first  contacted  to  do  work  on  this 

case? 

A  I  believe  it  was  in  January  of  this  year. 

Q  Okay.  And  who  contacted  you? 

A  David  Riggs . 

Q  And  I  take  it  from  some  of  your  remarks  a  little 
while  ago  that  you've  had  other  dealings  with  Mr.  Riggs 
historically? 

A  Yes. 

Q  Could  you  just  describe  those  for  me  briefly? 

A  Well,  we've  known  each  other  since  we  were 
children.  His  sister  was  in  my  class.  But  professionally, 

I  guess  my  first  contact  with  him  was  when  he  was  a  referee 
in  the  juvenile  court  and  I  was  working  at  the  courthouse. 
And  then  later  as  a  lawyer,  when  I  was  a  judge,  he  was 
there,  so  it's  sort  of  been  —  nothing,  I  don't  think, 
anything  of  this  nature. 

Q  Well,  that  was  going  to  be  my  next  question. 

Have  you  had  any  prior  dealings  with  him  that  have  involved 
compensation  for  your  services? 

A  Other  than  the  one  I  told  you  about? 

Q  Other  than  the  one  I  talked  about. 

A  Yeah.  No. 
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Q  What  were  you  asked  to  do  when  you  were  first 

2  contacted  in  January  in  connection  with  this  case? 

3  A  I  was  asked  to  look  at  a  box  full  of  documents 

4  and  to  confer  with  him  to  see  what  I  thought  about  it,  the 

5  situation. 

6  Q  Did  he  give  you  any  other  further  specific 

7  guidance  or  make  any  other  further  specific  requests  as  to 

8  what  you  should  be  looking  for  in  the  box  of  documents? 

9  A  Not  at  that  time. 

10  Q  Okay.  The  box  of  documents  that  you  looked  at, 

11  are  they  the  same  or  different  documents  from  the  two 

12  notebooks  of  documents  that  we  had  here  a  moment  ago  and 

13  will  be  talking  about  here  shortly? 

14  A  I  think  some  of  them  are  the  same  ones.  I  have 

15  set  those  aside  because  I've  got  so  many  others  since  then, 

16  but  they  were,  I  think,  samples  of  what  I've  had. 

17  Q  Do  you  have  any  record  of  what  was  in  the  box  of 

18  documents  that  you  reviewed  when  you  first  became  involved 

19  in  January? 

20  A  No.  I've  got  them  sitting  in  boxes  at  the 

21  office,  but  I  don't  have  any  record. 

22  Q  What's  the  volume  of  documents  in  one  box? 

23  A  It  fills  one  of  these  banker  boxes. 

24  Q  Okay.  Since  January,  have  you  received  any  other 


25  documents  to  review  in  connection  with  this  case? 
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9  connection  with  it? 

10  A  That  would  probably  be  about  right,  just 

11  guessing. 

■  12  Q  Are  there  any  lists  or  logs  of  the  documents  that 

13  you  have  examined? 

14  A  We  were  keeping  a  log  of  the  items  that  came  into 

15  the  office. 

16  Q  Do  you  have  that  log  here? 

17  A  I  do  not. 

18  Q  Is  the  log  that  you  have  a  current  log?  In  other 

# 

19  words,  have  you  kept  up  with  the  pace  of  the  flow  of 

20  documents? 

21  A  It's  supposed  to  be. 

22  MR.  BERNICK:  Supposed  to  be.  Would  there  be  any 

23  problem  in  getting  that  log  here  at  some  point  later  on 

24  this  morning? 

25  MR.  MIKHAIL:  Well,  I  would  object  to  that 
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because  under  the  stipulation  and  order,  our  obligation  was 
to  turn  over  to  you,  and  the  same  thing  with  the  defendants 
to  the  plaintiffs,  documents  which  he  has  relied  upon.  He 


has  reviewed  a  number  of  documents  that  he  is  not  relying 
5  upon,  so  we  would  object  to  producing  that.  Every  document 


6  that  he's  relied  upon  has  been  produced. 

7  Q  (BY  MR.  BERNICK)  Do  you  have  any  independent 

8  recollection.  Judge  Means,  of  the  documents  that  you 

9  reviewed  in  connection  with  this  case  other  than  the 

10  particular  documents  that  are  in  the  two  notebooks  that  you 

11  brought  with  you  here  today? 

12  A  Well,  there  was  Trotter's  deposition,  I  read 

13  that.  I  didn't  bring  that.  And  I  read  Aaronson's 

14  deposition.  There  was  some  scientists'  depositions  that  I 

15  perused,  whose  names  I  don't  remember.  I'm  sure  there's 

16  others,  but  I  just  —  I  really  didn't  concentrate  on  those. 

17  Q  Would  it  be  fair  to  say  that  you  don't  really 

18  have  an  independent  and  comprehensive  recollection  of  the 

19  contents  of  the  documents  or  the  identity  of  documents  that 

20  you  reviewed  beyond  the  two  notebooks  of  documents  that  you 

21  brought  with  you  here  today? 

22  A  No.  If  it  was  set  down  in  front  of  me  and  I 

23  looked  at  it,  I'm  sure  it  would  bring  back  memories,  but 

24  sitting  here  now,  you  know,  I  didn't  try  to  memorize  them. 

25  Q  Okay.  So  the  best  source  of  information  on  what 
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1  those  documents  were  probably  would  be  that  log  that  you 

2  have  maintained? 

3  A  Probably,  yeah. 

4  Q  Are  you  done  with  your  work  in  preparing  to 

5  testify  in  this  case? 

6  A  I'm  never  going  to  be  done  in  this. 

7  Q  Well,  let  me  put  it  this  way.  Have  you 

8  formulated  the  opinions  that  you  expect  to  offer  up  at  the 

9  time  of  trial? 

10  A  I  think  so.  I  think  we've  zeroed  in  on  them. 

11  Q  I'm  sorry? 

12  A  I  think  we've  zeroed  in  on  them,  yes. 

13  Q  Okay.  And  do  you  feel  that  you  have  the 

14  necessary  support  or  factual  basis  for  the  opinions  that 

15  you  expect  to  offer  up  at  the  time  of  trial,  or  is  there 

16  additional  work  that  you  feel  you  need  to  conduct  in  order 

17  to  be  able  to  offer  up  those  opinions? 

18  A  No.  I  think  based  upon  the  information  that's 

19  been  given  to  me,  it  supports  the  opinion. 

20  Q  Okay.  Let  me  put  my  question  more  precisely.  Is 

21  there  any  additional  work  you  feel  you  need  to  do  in  order 

22  to  be  able  to  offer  up  the  opinions  that  you  expect  to 

23  offer  at  the  time  of  trial? 


24  A  Well,  if  there  are  other  documents  that  come  to 

25  light  or  furnished  to  me,  of  course,  I  would  be  obligated 
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to  look  at  those  and  take  those  into  consideration.  X 
mean,  the  opinion  is  open. 

Q  Okay.  Let  me  put  it  again  just  so  I'm  clear. 

I'm  trying  to  find  out  in  a  sense  what  your  state  of  work 
is.  I  understand  that  you  have  opinions  that  you're 
prepared  to  offer  at  the  time  of  trial,  and  I  understand 
you  believe  you  have  support  for  those  opinions.  My 
question  is  a  little  bit  different.  My  question  is  whether 
you  feel  there  is  additional  work  that  you  have  to  do, 
that's  necessary  to  be  done  in  order  to  be  able  to  testify 
to  those  opinions  at  the  time  of  trial? 

A  Well,  if  there  are  different  facts  and  different 
documents  that  come  to  light  or  are  produced,  then  I  would 
feel  obligated  to  take  those  into  consideration. 

Otherwise,  I  would  be  satisfied  with  what  we've  got  now. 

Q  You  would  be  satisfied  with  what  you  have  now? 

A  Yeah. 

Q  You  have  to  respond  audibly  to  the  court 
reporter.  Sometimes  you  slip  a  little  bit. 

A  I  understand.  I  warned  her  sometimes  my  voice 
drops . 

Q  Roughly,  how  much  time  have  you  spent  in  working 
on  this  case? 

A  I'm  not  sure.  I  try  to  keep  that  at  the  time. 

The  secretary  totals  it  up  at  the  end  of  the  day  —  I  mean, 

i 
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at  the  end  of  the  month  and  sends  a  statement.  I  really 
don't  have  any  idea. 

Q  50  hours,  100  hours,  200  hours? 

A  Well,  let's  see,  we've  been  at  this  now  for 
seven,  eight  months.  If  it  was  20  hours  a  month,  that 
would  be  160,  200  hours. 

Q  I  take  it  you're  being  compensated  for  that  time? 

A  That's  correct. 

Q  At  what  rate? 

A  It's  $200  an  hour  for  research  and  $250  for 
depositions,  $300  for  trial  time. 

Q  Have  you  been  paid  any  retainer  in  connection 
with  your  work  on  this  case? 

A  No. 

Q  You  said  back  in  January  that  you  were  asked  to 
take  a  look  at  the  box  of  documents  and  I  think  you  said  to 
let  folks  know  what  you  thought.  A  very  general  request 
was  made  of  you,  I  take  it? 

A  Right . 

Q  Since  that  time,  have  more  specific  questions 
been  posed  to  you  by  the  lawyers  representing  the  State  of 
Oklahoma  on  questions  posed  to  you  that  you  should  be 
looking  into  or  investigating? 

A  Yes. 

Q  Okay.  Have  you  made  any  recordation,  written 

i 
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down  in  any  fashion  what  those  questions  have  been  as 
they've  evolved  over  time? 

A  They  are  essentially  what  comes  out  of  the 
opinion. 

Q  Okay.  Maybe  if  we  could  mark  as  Exhibit  —  I 
tell  you  what's  probably  best,  is  to  mark  this  as  an 
exhibit.  Would  it  be  all  right  if  we  mark  his  copy  of  this 
as  an  exhibit  and  then  you  can  keep  the  original  and  we'll 
take  a  copy;  is  that  all  right? 

MR.  MIKHAIL:  That's  fine. 

Q  (BY  MR.  BERNICK)  I’m  showing  you  Defendant's 
Exhibit  2  entitled,  "List  of  Opinions  of  William  W.  Means," 
and  it's,  I  guess,  two  pages  with  some  handwriting  on  it. 

Is  this  a  list  of  opinions  that  you  prepared  in  connection 
with  your  work  on  this  case? 

A  I  participated  in  the  preparation  of  them,  yes. 

Q  I  notice  that  there  is  certain  handwriting  on  the 
two  pages.  Is  that  your  own  handwriting? 

A  That  is  my  handwriting,  yes. 

Q  Okay.  Now,  this  list  of  opinions,  I  think  I 
asked  you  a  moment  ago  whether  more  specific  questions  had 
been  put  to  you  over  time  as  your  work  on  this  case 
progressed,  and  then  you  indicated  that  those  questions  in 
some  fashion  were  reflected  in  or  connected  to  the  document 
that  we've  now  marked  as  Exhibit  2. 
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A  Right . 

2 

Q  Could  you  just  explain  what  relationship  there  is 

3 

between  the  questions  that  were  put  to  you  and  what  we  now 

4 

have  as  Exhibit  2? 

5 

A  Well,  they  started  out  with  a  list  of  questions 

6 

and  they  evolved  into  what  the  opinion  is. 

7 

Q  Okay.  When  they  gave  you  these  lists  of 

8 

questions/  did  you  write  them  down? 

9 

A  NO/  they  furnished  me  a  copy. 

10 

Q  A  copy  of  the  list  of  questions? 

11 

A  Uh-huh. 

12 

Q  You  have  to  respond  audibly  again. 

13 

A  Yes.  Excuse  me. 

14 

Q  Have  you  retained  that  copy;  that  is,  have  you 

15 

retained  a  copy  of  what  they  furnished  to  you  in  the  way  of 

16 

questions? 

17 

A  I  don't  think  so- 

18 

Q  Okay.  And,  again/  these  were  questions  that  were 

19 

put  to  you  by  lawyers  representing  the  state? 

20 

A  Yes . 

21 

Q  Have  you  received  anything  else  in  the  way  of  — 

22 

I'm  going  to  set  aside  historical  documents  and  testimony. 

23 

Have  you  received  any  other  work  product  types  of  documents 

24 

from  lawyers  representing  the  state  apart  from  whatever 

25 

list  of  questions  they  gave  you  in  the  past? 

« 
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Q  I  noticed  that  you  have  this  handwriting  on 
Exhibit  2.  Is  there  any  other  piece  of  paper  on  which  you 
have  made  any  kind  of  writings  or  any  other  documents  that 

5  you  have  created  in  connection  with  your  work  on  this  case? 

6  A  Well,  there  is  a  document  that  I  had  yesterday  in 

which  these  opinions  were  more  itemized  as  to  the  documents 

8  that  back  them  up,  but  I  learned  then  that  it  was  too  late 

9  to  use  it  because  you  hadn't  been  furnished  a  copy  of  it. 

10  And  that's  why  I  sat  down  last  night  and  put  all  this 

11  writing  on  this  one  here. 

12  Q  Just  so  we're  clear,  the  document  that  we  have  as 

13  Exhibit  2  is  a  typewritten  document  and  then  there's 

14  handwriting  on  it,  and  what  you're  telling  us  is  all  the 

15  handwriting  got  put  on  this  document  last  night? 

16  A  That's  right. 

17  Q  And  that  was  in  light  of  the  fact  that  you  were 

18  counseled  that  another  document  that  you  had  created  — 

19  A  That's  right. 

20  Q  —  would  not  be  usable  in  this  case? 

21  A  That's  right. 

22  Q  Okay.  And  that  other  document  is  a  document  that 

23  you  created  that  gave  more  itemized  opinions  or  views  or 

24  cross  referenced  your  opinions  to  different  items? 

25  A  It  itemized  under  each  section  of  the  opinion  the 
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documents  I  was  relying  upon. 

Q  Okay.  Now,  the  typewritten  portion  of  Exhibit  2, 

I  think  you  told  us  a  little  while  ago  that  you 
participated  in  the  process  of  creating  the  typewritten 

5  portion  of  Exhibit  2. 

6  A  Yes. 

Q  Okay.  What  was  the  nature  of  the  role  that  you 

8  played  and  what  was  the  nature  of  the  role  that  others 

9  played  in  the  creation  of  the  typewritten  portion  of 

10  Exhibit  2? 

11  A  Well,  some  of  the  suggestions  they  had  discarded, 

12  and  I  revised  the  wording  and  sent  it  back  to  them  and  they 

13  looked  at  it  and  revised  wording  and  sent  it  back  to  me. 

14  It  was  a  drafting  problem. 

15  Q  Okay.  So  that  basically  when  it  came  to  the 

16  drafting  process  for  Exhibit  2,  the  list  of  opinions, 

17  attorneys  representing  the  state  took  a  cut  at  the  first 

18  draft,  sent  it  to  you,  you  had  some  revisions  and 

19  commentary,  sent  it  back,  they  did  the  revisions,  sent  it 

20  back  to  you,  something  like  that? 

21  A  I  communicated  with  David  Riggs  and  between  the 

22  two  of  us,  we  came  up  with  some  suggestions. 

23  Q  Okay.  Is  my  description  an  accurate  description 

24  of  how  the  process  went? 

25  A  Yeah,  I  think  it's  fairly  descriptive,  yes. 
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Q  Okay.  And  at  what  point  in  time  was  this  list  of 
opinions  created? 

A  I  really  don't  remember.  It's  been  such  an 
evolving  thing.  When  I  get  more  documents,  I  would  go  back 
and  look  at  it  again,  so  it's  been  a  **fluid  situation  all 
the  time. 

Q  Have  you  worked  with  any  other  lawyers  for  the 
state  other  than  Mr.  Riggs? 

A  Well,  I've  had  a  conference  with  Charles  and  with 

Cory. 

Q  Okay.  And  anybody  else? 

A  No. 

Q  On  an  ongoing  basis,  you  said  you  spent  about  200 
hours  on  this  matter.  Was  the  attorney  that  you  had 
principal  and  ongoing  contact  with  on  this  matter 
Mr.  Riggs? 

A  Yes. 

Q  Anybody  else  from  his  firm  that  you  had  contact 

with? 

A  No. 

Q  With  respect  to  the  historical  documents  that 
you're  relying  upon  in  connection  with  this  case,  I'd  like 
to  —  where  are  the  notebooks  that  I  said  I  wasn't  going  to 
look  at  for  a  while? 

MR.  MIKHAIL:  Right  here. 
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documents  that  you  intend  to  rely  upon  in  connection  with 
your  work  on  this  case? 

A  That's  correct. 

Q  Are  there  any  other  historical  documents  that  you 
intend  to  rely  upon  in  connection  with  your  work  on  this 
case? 

A  Not  at  this  point. 

Q  Okay.  I  noticed  that  some  of  these  are 
highlighted  and  tabbed.  Are  those  your  highlights  and  your 
tabs? 

A  That's  my  work,  that's  right. 

Q  Okay.  With  respect  to  the  other  documents  and 
the  other  materials  that  you  reviewed  in  connection  with 
this  case,  and  you  made  mention  of  some  of  them  but  I  think 
you  said  you  couldn't  recall  all  of  them,  did  you  similarly 
make  highlights  and  tabs  on  some  of  those  documents? 

A  Yes. 

Q  Okay.  Did  you  take  notes  from  any  of  those 
documents? 

A  No,  I  don't  normally  take  notes  on  those. 
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Q  Have  you  taken  any  notes  on  any  matter  in 
connection  with  your  work  on  this  case  other  than  what  we 
see  as  handwritten  notes  on  Exhibit  2? 

MR.  MIKHAIL:  Do  you  have  enough  room?  Okay. 

A  If  I  did,  they  have  been  disposed  of  because 
normally  when  I  get  through/  I  take  the  notes  and  look  at 
them  and  then  dispose  of  them. 

Q  (BY  MR.  BERNICK)  Okay.  The  prior  drafts  of 
Exhibit  2/  have  you  — 

A  They've  all  been  cleaned  out,  too. 

Q  They've  all  been  disposed  of;  is  that  right? 

A  I  have  a  storage  problem. 

Q  Okay.  But  just  so  we're  clear,  I  don't  know  if 
you  actually  answered  the  question.  Were  the  prior  drafts 
of  Exhibit  2  disposed  of? 

A  The  draft  that  I  was  going  to  use  that  has  the 
backup  material  on  it,  I  still  have  that. 

Q  Okay.  The  prior  draft  of  Exhibit  2? 

A  As  it  stands  there  now,  no,  I  have  no  other 
copies. 

Q  Okay.  But  —  and  then  going  back  to  the 
questions  that  were  originally  written  to  you,  those  have 
been  disposed  of,  as  well? 

A  Yes. 

Q  Can  you  tell  me  when  that  occurred,  roughly? 
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A  Oh/  over  time  when  we  didn't  need  them  anymore. 

Q  Does  Exhibit  2  accurately  and  completely  state 
the  opinions  that  you  intend  to  offer  at  the  trial  in  this 
matter? 

A  Well,  I  think  they  do,  yes. 

Q  Okay.  Is  there  any  other  opinion  that  you  intend 
to  offer  at  the  time  of  trial  other  than  what's  set  forth 
in  Exhibit  2? 

A  Not  at  this  time. 

Q  I  want  to  show  you  Exhibit  —  what  we'll  mark  as 
Exhibit  5/  which  is  plaintiffs'  report  of  expected  expert 
testimony  of  William  W.  Means.  Judge  Means,  have  you  seen 
this  document  before?  There's  a  second  page  to  it. 

A  Yes,  I  have. 

Q  And  when  was  the  first  time  that  you  saw  this 
document? 

A  I  think  it  was  in  January. 

Q  Okay.  Now,  as  I  understand  it,  you  were  first 
contacted  in  this  case  in  January,  correct? 

A  Right . 

Q  Did  you  write  Exhibit  5? 

A  No,  I  did  not. 

Q  Who  wrote  Exhibit  5? 

A  I  have  no  idea.  I  assume  it's  Mr.  Riggs. 

Q  Okay.  Did  you  review  Exhibit  5  in  order  to 
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1  determine  its  accuracy? 

2  A  I  did. 

3  Q  And  were  you  satisfied  of  its  accuracy  at  the 

4  time? 

5  A  Yes.  We  —  yes. 

6  Q  As  of  the  time  that  this  document  was  issued; 

7  that  is,  in  January  of  this  year,  had  you,  in  fact,  reached 

8  any  opinions  in  connection  with  this  matter? 

9  A  Some  temporary  opinions,  yes,  and  I  think  they’re 

10  reflected  here  in  the  document. 

Xi  Q  Okay.  Have  any  of  your  views  changed  since  the 

12  time  that  this  report  was  issued  in  January  of  this  year? 

13  A  It  has  not. 

14  q  Are  there  any  articles  that  you  intend  to  rely 

15  upon  in  connection  with  your  work  on  this  case? 

16  A  I  don’t  think  so. 

17  q  Is  there  any  testimony  that  you  intend  to  rely 

18  upon  in  connection  with  your  work  on  this  case? 

19  A  I  don't  think  so. 

20  Q  So,  basically,  the  written  materials  that  you 

21  intend  to  rely  upon  in  connection  with  your  work  on  this 

22  case  are  exclusively  those  materials  that  are  contained  in 

23  the  notebooks  that  we’ve  marked  as  Exhibits  3  and  4;  is 


24  that  fair? . 


That's  correct. 
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Q 


I  want  to  go  back  to  Exhibit  2  for  a  moment.  As 


2  I  take  a  look  at  Exhibit  2,  I  take  it  that  you  intend  to 

3  offer  opinions  at  the  time  of  trial  that  really  pertain  to 

4  the  propriety  of  conduct  that  people  working  for  the 

5  tobacco  industry  have  engaged  in  over  time;  is  that  fair? 

6  A  Yes. 

7  Q  Okay.  And  I  know  from  your  CV  that  you  have  had 

8  the  privilege  and  distinction  of  sitting  as  a  judge  for  a 

9  number  of  years;  fair? 

10  A  That's  correct. 

11  Q  And  I  take  it  that  that's  an  experience  that  you 

12  intend  to  rely  upon  in  connection  with  your  work  on  this 

13  case? 

14  A  That's  correct. 

15  Q  Would  you  agree  with  me  that  it's  of  critical 

16  importance  when  you're  judging  the  conduct  of  other  people 

17  to  be  fair? 

18  A  oh,  absolutely. 

19  Q  And  would  you  agree  that  it's  appropriate  that 

20  your  own  opinions  here  should  be  judged  in  light  of  the 

21  standard  of  fairness? 

22  A  Oh,  yes. 

23  Q  Okay.  Let  me  talk  a  little  bit  about  what  it 

24  means  to  be  fair  in  rendering  an  opinion  or  doing  work 

25  concerning  the  conduct  of  others.  Would  you  agree  with  me 
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1 

that  in  being  fair  in  judging  the  conduct  of  others,  it's 

2 

important  to  reach  opinions  and  reach  judgments  on  the 

3 

basis  of  what  those  people  knew  and  did  at  the  time  that 

4 

they  acted? 

5 

A  Let's  say  that  again. 

6 

Q  Yeah.  When  you're  trying  to  be  fair  in  assessing 

7 

or  reaching  an  opinion  on  what  somebody  has  done,  trying  to 

8 

be  fair,  is  it  important  —  isn't  it  important  to  judge 

9 

them  on  the  basis  of  what  they  knew  and  did  at  the  time  of 

10 

the  conduct  that  you're  assessing,  no  20/20  hindsight? 

11 

MR.  MIKHAIL:  Object  to  the  form. 

12 

A  You  have  to  form  your  opinion  based  upon  what  you 

13 

have  and  the  facts  that  you  have  at  the  time. 

14 

Q  (BY  MR.  BERNICK)  Okay.  But  let's  say  you're 

15 

judging  the  conduct  of  an  individual  that  took  place  five 

16 

years  ago.  If  you  wanted  to  be  fair  in  making  that 

17 

judgment,  isn't  it  important  to  base  your  opinions  on  what 

18 

that  person  knew  and  did  at  the  time? 

19 

A  Well,  it's  what  they  knew  or  should  have  known. 

20 

yes. 

21 

Q  What  they  knew  or  should  have  known  at  the  time. 

22 

correct? 

23 

A  Right . 

24 

Q  Is  that  right? 

25 

A  Yes. 

i 
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Q  Would  you  —  it  would  also  be  important  in  being 

2  fair  in  reaching  an  opinion  on  the  conduct  of  others  to 

3  gather  the  facts  that  related  to  what  they  did? 

4  A  Your  opinion  is  only  as  good  as  the  facts  upon 

5  which  it's  based. 

6  Q  And  as  best  you  can,  you  want  to  gather  all  of 

the  relevant  facts,  correct? 


A  That's  right. 

Q  When  claims  are  being  made,  as  they  are  in  this 

10  case,  that  challenge  the  conduct  of  people  working  for  the 

11  tobacco  industry,  isn't  it  also  part  of  fairness  that  you 

12  consider  both  sides  of  those  claims;  that  is,  what  might 

13  support  those  claims  and  what  might  say  that  those  claims 

14  are  wrong? 

15  A  Yes.  If  there  are  any  other  documents  that  I 

16  ought  to  look  at.  I'll  be  glad  to.  The  opinion  is  open. 

17  Q  But  if  we  could  focus  on  my  question.  I 

18  appreciate  you're  saying  that,  but  my  question  is,  is  an 

* 

19  important  part  of  being  fair  and  doing  good  work  in 

20  reaching  a  fair  opinion  to  consider  not  only  the  evidence 

21  supporting  the  claim  against  somebody  but  also  the  evidence 

22  that  might  defend  against  that  claim  or  say  that  the  claim 


23  is  wrong? 


25  answer. 


MR.  MIKHAIL:  Object  to  the  form,  but  you  can 
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1  Q  (BY  MR.  BERNICK)  Would  that  be  an  important  part 

2  of  being  fair? 

3  A  The  important  part  of  being  fair  is  being  fair  to 

4  all  parties  and  all  parties  have  to  be  fair  to  each  other. 

5  So  if  there  are  contradictory  documents  or  other  documents 

6  that  should  be  considered,  they  need  be  produced  and  I'll 

7  be  glad  to  look  at  them. 

8  Q  And  from  whatever  source  you  get  documents,  it's 

9  important  for  you  and  it's  important  for  other  people  in 

10  assessing  your  opinions  to  see  whether  you've  considered 

11  both  sides  of  the  issues,  both  sides  of  the  claims,  correct? 

12  A  Oh,  yes. 

13  Q  Okay.  Would  it  also  be  part  of  fairness  to  judge 

14  people  whose  conduct  you're  reviewing  by  taking  a  look  at 

15  the  standards  that  apply  to  their  conduct  at  the  time  that 

16  they  acted? 

17  A  Well,  it  depends  upon  what  standards  and  how  — 

18  if  they're  all  the  standards,  what's  involved.  You  have  to 

19  look  at  each  situation  individually. 

20  Q  Okay.  Let's  just  build  on  that  a  little  bit. 

21  When  you're  assessing  the  conduct  of  an  individual,  it's 

22  important  to  take  a  look  at  that  individual  as  an 

23  individual,  don't  judge  them  in  generalities,  you  judge 

24  them  in  the  specifics  of  what  they  knew  and  did  and  the 

25  standards  that  apply  to  them,  correct? 
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A  Well,  there  may  be  professional  standards  for 

2 

which  they  must  comply.  You  judge  them  then  based  upon 

3 

those  professional  standards  and  not  necessarily  as 

4 

individual  standards. 

5 

Q  Okay.  But  in  judging  them,  you  have  to  take  a 

6 

look  at  the  particular  facts  that  pertain  to  their  conduct 

7 

and  the  standards  that  apply  to  their  conduct,  correct? 

8 

A  Well,  it  depends  on  who's  being  charged  and  how 

9 

they're  being  charged. 

10 

Q  Well,  any  time  that  you're  reaching  an  opinion 

11 

regarding  the  professional  conduct  of  a  lawyer,  it  is  of 

12 

critical  importance  to  judge  that  particular  lawyer  by 

13 

reference  to  what  they  knew,  what  they  did,  and  the 

14 

standards  that  apply  to  their  particular  conduct,  correct? 

15 

A  You  look  at  each  individual  and  their  situation. 

16 

that's  correct. 

17 

Q  Okay.  Now,  is  it  also  part  of  your  training  and 

18 

experience  and  a  requirement  for  your  work  on  this  case 

19 

that  you  base  your  opinions  on  reliable  evidence? 

20 

A  Well,  as  X  understand,  experts  are  entitled  to 

21 

consider  hearsay  or  documents  or  evidence  from  almost  any 

22 

source.  Now,  reliability  may  be  a  relevant  thing. 

23 

Q  Well,  but  experts  are  not  entitled  to  rely  upon 

24 

evidence  that's  not  reliable,  correct? 

25 

A  Well,  what  is  reliable?  You  know,  that's  the 

« 
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next  question.  Is  a  newspaper  article  reliable? 

Q  Well,  let  me  put  it  —  let  me  put  it  this  way. 
When  you  get  up  in  front  of  a  jury  and  offer  up  your 
opinions,  are  you  going  to  be  telling  them  that  your 


5  opinions  are  based  upon  reliable  evidence  or  are  you  going 

6  to  be  telling  them  that  your  opinions  are  based  on  evidence 

7  that  may  or  may  not  be  reliable? 

8  A  I'm  not  going  to  tell  them  anything  about 

9  reliability,  I'm  just  going  to  present  the  documents. 

10  Q  Well,  if  you  were  asked  on  cross-examination  when 

11  you  testify? 

12  A  Same  answer. 

13  Q  Same  answer.  You're  not  going  to  speak  to  the 

14  reliability  of  the  evidence? 

15  A  That's  not  my  job.  The  reliability  of  the 

16  documents  which  were  given  to  me  on  which  the  opinion  is 

17  based,  that  reliability  question  is  for  counsel  in  the  case. 

18  Q  I  see.  So  you  have  not  made  any  effort  to  base 

19  your  opinions  on  reliable  evidence? 

20  MR.  MIKHAIL:  Object  to  the  form. 

21  A  I  would  not  use  them  if  there  was  not  some  aura 

22  of  reliability. 

23  Q  Is  that  the  standard  that  you  would  apply  in 

24  determining  whether  you  could  rely  upon  evidence;  that  is, 

25  whether  it  had  the  aura  of  reliability,  or  is  there  some 
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other  standard  that  you  would  use  to  determine  whether 

2  evidence  could  be  used  by  you? 

3  A  Anything  that's  given  to  me  that  the  lawyer, 

4  either  side,  tells  me  that  I  should  consider,  then  I  will 

5  look  at  it  and  consider  it. 

6  Q  Okay.  And  you  have  no  requirement  for 

reliability  when  you  look  at  that  evidence? 

8  A  No,  that's  presumed  at  the  time.  If  it's  not 

9  admitted  into  court,  then,  of  course,  I  won't  be  able  to 


10  use  it. 

11  Q  Well,  but  I'm  talking  about  the  process  that  you 

12  follow  in  determining  that  your  work  and  your  opinions  are 

13  reliable  work  and  reliable  opinions. 

14  A  Well,  the  reliability  is  only  as  good  as  the 

15  documents,  and  they're  only  good  if  they're  admitted 

16  into  Court  if  you're  going  to  testify,  so  you  can  only 

17  depend  upon  that. 

18  Q  But  I'm  talking  again  —  we'll  see  what  happens 

* 

19  at  the  time  of  trial  and  we'll  see  what  happens  in  the  way 

20  of  admission  of  evidence,  as  you  well  know.  Judge  Means. 

21  My  question  is  a  little  bit  different.  My  question  is  a 

22  question  about  the  standards  and  the  procedures  that  you 

23  have  followed  in  the  course  of  doing  your  own  work  prior  to 

24  trial.  And  all  that  I'm  asking  you,  you  just  tell  me 

25  however  it  is  that  you  see  it.  Do  you  have,  as  a  rule  or 
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requirement  for  your  own  work  that  the  evidence  that  you 
use  for  your  work  be  reliable  evidence? 

A  In  this  case/  the  documents  that  have  been 
furnished  to  me,  there  has  been  a  presumption  of 

5  reliability. 

6  Q  When  you  say  presumption  of  reliability/  can  you 

offer  no  opinion  or  view  on  whether  the  materials  that 

8  you're  using  are  reliable  or  not? 

9  A  I  have  no  reason  to. 

10  Q  Okay.  Would  you  consider  pleadings;  that  is/ 

11  briefs  or  arguments  that  have  been  made  in  tobacco 

12  litigation/  would  you  consider  that  to  be  reliable  evidence 

13  for  purposes  of  offering  your  opinions? 


A  I  take  those  with  a  grain  of  salt,  as  I  have  for 


15  years. 


Well,  it's  a  token  in  the  —  it's  a  principle. 


17  it's  carved  in  stone  that  pleadings  are  not  evidence, 

18  right? 

19  A  That's  absolutely  correct. 

20  Q  Okay.  And,  therefore,  pleadings  are  not 

21  something  that  you  consider  to  be  sufficiently  reliable  to 

22  rely  upon  in  connection  with  your  work;  true? 

23  A  Well,  they're  a  guidance  and  they're  usable  in 

24  that  sense,  but  you  don't  rely  upon  them  to  make  it 

25  necessarily  as  to  prove  an  element  in  the  case.  It  merely 
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helps  your  thinking  about  what  the  evidence  is  going  to 
be.  The  same  with  arguments  in  brief.  They’re  arguments, 
they're  there  to  persuade. 

Q  But  you've  got  to  make  a  judgment,  do  you  not, 

5  when  you  ultimately  come  to  a  conclusion  and  render  an 

6  opinion,  you've  got  to  make  a  judgment  on  what  you  decide 
to  base  your  opinions  on,  correct? 

8  A  When  you're  making  an  opinion  or  a  judgment  in  a 

9  case  in  litigation,  then  you  have  to  depend  upon  what  the 

10  facts  are  that  are  proven.  When  you  form  an  opinion,  you 

11  base  it  on  the  facts  on  the  material  that  is  given  to  you. 

12  And  if  the  material  that  is  furnished  to  you  is  not 

13  reliable,  proved  not  to  be  reliable,  then  the  opinion  is 

14  not  any  good.  So  the  person  who  has  given  you  the  material 

15  is  defeating  their  very  purpose  if  they  don't  give  you 

16  reliable  material. 

17  Q  And  presumably  knowing  all  that.  Judge  Means,  you 

18  have  done  your  own  assessment  regarding  the  reliability  of 

19  materials  that  have  been  furnished  to  you,  correct? 

20  A  I  have  presumed  that  they're  reliable. 

21  Q  Well,  but  have  you  presumed  the  pleadings  are 

22  reliable? 

23  A  I  haven't  considered  the  pleadings  in  forming  the 

24  opinions,  as  a  basis  of  it. 

25  q  Would  you  rely  upon  or  consider  sufficiently 
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reliable  to  use  in  connection  with  your  opinions  affidavits? 
A  Oh,  yes. 

Q  Affidavits  are  not  subject  to  any 

4  cross-examination? 

5  A  Yes,  that's  not  unusual. 

6  Q  Well,  just  so  I'm  clear,  do  you  believe  that 

affidavits  that  are  subject  to  any  cross-examination  are 

8  I  sufficiently  reliable  to  support  your  opinions  in  this 


9  case? 

10  A  With  the  affidavits,  if  there's  nothing  indicated 

11  to  be  contrary  to  them,  sure. 

12  Q  Well,  nothing  indicated  about  them  to  be  accurate 

13  either,  apart  from  the  fact  that  the  person  has  signed  it 

14  and  sworn  to  it? 

15  MR.  MIKHAIL:  Object  to  the  form. 

16  A  That's  right,  but  affidavits  are  used  every  day 

17  in  administrative  law  proceedings  and  they're  a  very  viable 

18  means  of  proving  things  and  being  useful. 

19  Q  (BY  MR.  BERNICK)  Well,  at  the  time  of  trial, 

20  though,  they're  not  admissible,  correct? 

21  A  Depends  upon  what  the  circumstances  are. 

22  Q  They're  not  admissible  to  prove  the  truth  of  the 

23  matters  asserted  in  the  affidavit  unless  the  witness  is  on 

24  the  stand  subject  to  cross-examination,  correct? 

25  A  That's  correct.  I  was  thinking  of  maybe  an 
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agreement  to  admit  the  affidavits. 

Q  Well,  but  do  you  consider  affidavits  that  you've 
received  on  this  case  to  be  sufficiently  reliable  to  use 
them  at  the  time  of  trial? 

A  If  it's  furnished  to  me  just  like  any  other 
document  that's  been  done  and  I  have  nothing  contrary,  sure. 

Q  So  your  test  for  reliability  is  if  you  received  a 
material  in  connection  with  your- work  on  this  case,  it's 
presumed  reliable  until  you  are  shown  that  it's  not? 

A  That's  correct. 

Q  Do  you  consider  it  an  important  part  of  acting  as 
an  expert  that  you  conduct  a  full  investigation  before  you 
reach  your  opinions? 

MR.  MIKHAIL:  Object  to  the  form.  You  can 

answer . 

A  I  think  a  full  investigation  of  the  material  is 
furnished. 

Q  (BY  MR.  BERNICK)  Well,  that's  not  really  quite 
my  question.  My  question  is  whether  you  consider  it  an 
important  part  of  acting  as  an  expert  that  you  conduct  a 
full  investigation  before  you  reach  your  opinions? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I'm  not  sure  I  understand  what  you  mean  by  full 
investigation.  Do  you  mean  that  I  should  call  or  receive 

documents  or  expect  documents  from  both  sides,  as  you  would 

« 
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Q  (BY  MR.  BERNICK)  I'm  just  really  looking  for  a 
test  or  a  benchmark.  And  whatever  the  test  is  or  benchmark 
is  that  you  use,  that's  fine.  I  just  want  to  know  the  test 
or  benchmark  and  then  we'll  get  down  to  the  specifics. 

Let  me  put  it  to  you  this  way.  Would  you  feel 
it's  appropriate  to  offer  an  expert  opinion/  a  final  expert 
opinion  at  the  time  of  trial,  without  doing  a  full 
investigation? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  I  think  it  goes  back  to  the  same  thing, 
it's  a  full  investigation  of  materials  that  have  been 
submitted.  I'm  not  here  to  investigate  cases,  I'm  to  give 
an  opinion  on  what's  presented  to  me. 

Q  (BY  MR.  BERNICK)  Okay.  So  you  view  it  as  being 

satisfactory  from  your  point  of  view  in  your  work  as  an 
expert  if  you  fully  investigate  everything  that's  given  to 

you,  regardless  of  whether  it's  complete  or  not? 

* 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  don't  know  if  it's  complete  or  not.  I  equate 
it  the  same  as  trying  a  case.  You  know,  as  a  judge,  you 
try  it  and  you  make  the  decision  based  on  the  evidence  as 
presented. 

Q  (BY  MR.  BERNICK)  Okay.  So  you  have  done  nothing 

to  determine  —  well,  let  me  just  get  it  this  way.  You 

\ 
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would  feel  comfortable  rendering  an  opinion  at  the  time  of 

2  trial  so  long  as  the  opinion  is  based  upon  the  materials 

3  given  to  you,  regardless  of  whether,  in  fact,  those 

4  materials  are  complete  or  not? 

5  MR.  MIKHAIL:  Object  to  the  form. 

6  A  Well,  that's  something  that  I  don't  know  if 

7  they're,  in  fact,  incomplete  or  not,  so  the  opinion  is 

8  based  on  the  materials  furnished. 

9  Q  (BY  MR.  BERNICK)  Okay.  And  that's  all  that  it's 


10  based  on? 


Sure. 


12  Q  Okay.  Now,  do  you  believe  that  you're  —  the 

13  investigation  that  you  conduct  before  you  express  opinions, 

14  do  you  believe  that  that  investigation  should  be  fair  and 

15  objective? 

16  A  Well,  I  would  expect  it  to  be,  yes. 

17  Q  Do  you  think  it's  an  important  part  of  acting  as 

18  an  expert  that  you  recognize  the  limits  of  your  expertise? 

19  A  Oh,  absolutely. 

20  Q  And  I  take  it  that  here  your  expertise  is  solely 

21  in  the  area  of  the  professional  conduct  of  lawyers? 

22  A  Well,  I  do  know  something  about  trying  cases  and 

23  I  know  something  about  various  causes  of  action  tried.  And 

24  how  much  that  influences  an  opinion,  I  don't  know. 

25  Q  That  the  area  of  expertise  in  which  you're  being 
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proffered  in  which  you  expect  to  testify  is  the  area  of 
expertise  that  is  comprised  by  professional  conduct  of 
lawyers,  correct? 

A  Well,  they  have  asked  about  fraud.  That’s  part 

5  of  it  and  part  of  it  not. 

6  Q  Well,  the  claims  of  fraud  in  this  case  we're 
going  to  be  talking  about  to  the  jury,  right? 


Are  you  going  to  be  telling  the  jury  what  they 


10  should  decide  about  fraud? 


Oh,  no.  No. 


12  Q  So  I'm  just  getting  to  your  expert  opinion  that 

13  you  expect  to  offer.  Would  it  be  fair  to  say  that  your 

14  area  of  expertise,  your  sole  area  of  expertise  in  this 

15  case,  regards  the  professional  conduct  of  lawyers? 

16  A  Well,  it  extends  also  to  the  companies.  I  think 

17  the  documents  indicate  a  course  of  conduct  by  the  companies 

18  that  are  intertwined  with  the  conduct  of  the  lawyers. 

19  Q  Well,  let  me  just  ask  this:  Do  you  consider 

20  yourself  an  expert  in  the  field  of  corporate  fraud? 

21  A  Well,  if  I'm  an  expert  because  I  have  some 

22  knowledge  that  the  average  citizen  doesn't  have,  yes,  I'm 

23  an  expert,  but  I'm  not  a  big  expert. 

24  Q  Well,  I  want  to  know  — 

25  MR.  MIKHAIL:  As  opposed  to  a  little  expert. 
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Q  (BY  MR.  BERNICK)  I  want  to  know  the  field  of 

expertise  in  which  you  say  you  are  offering  opinions  in 
this  case.  If  you  tell  me  you  expect  to  testify  and  tell 
the  jury  that  you're  an  expert  in  corporate  fraud.  I'll 
write  that  down,  but  I  really  want  to  know,  is  that  really 
what  you're  saying,  or  are  the  opinions  that  you're  going 
to  be  offering  the  ultimate  opinions  that  you're  going  to 
be  offering  opinions  regarding  your  expertise  in  the  field 
of  the  professional  conduct  of  lawyers? 

A  I  think  the  ultimate  opinions  deal  with  the 
lawyers . 

Q  You  don't  profess  any  expertise  in  any  of  the 
scientific  matters  that  are  presented  in  these  cases? 

A  Absolutely  not. 

Q  Any  of  the  policy  matters  that  are  presented  in 
these  cases? 

A  The  policy  matters  by  whom? 

Q  Role  of  smoking  in  this  society,  smoking  and 
health  issues,  youth  smoking,  none  of  those  areas  are  areas 
where  you  have  any  expertise,  correct? 

A  No. 

Q  Is  that  correct? 

A  That's  correct. 

Q  Have  you  done  any  legal  research  in  connection 
with  this  case? 

i 
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A  Yes. 

2 

Q  What  legal  research  have  you  done? 

3 

A  Well,  I  went  back  and  reviewed  the  rules  of 

4 

professional  conduct  and  the  comments  relating  to  code  of 

5 

professional  responsibility.  Did  some  research  on 

6 

attorney/client  relationships  and  attorney/client 

7 

privilege,  and  did  some,  I  guess  basic  research  on  fraud 

8 

and  deceit  in  Oklahoma. 

9 

Q  Okay.  And  have  you  made  any  record  of  any  of  the 

10 

research  that  you  have  conducted  as  you  just  described  it? 

11 

A  Compiled  in  a  notebook. 

12 

Q  Okay.  Is  that  notebook  here  today? 

13 

A  I  don't  know  if  it  is  or  not. 

14 

Q  Do  you  rely  upon  that  notebook  and  the  content  of 

15 

that  notebook  in  connection  with  your  opinions  in  this 

16 

case? 

17 

A  Not  consciously. 

18 

Q  Okay.  Let  me  ask  you  about  the  historical 

19 

documents  that  you  do  intend  to  rely  upon  since  I 

20 

understand  they  are  the  only  written  materials  that  you  do 

21 

intend  to  rely  upon,  correct? 

22 

A  Other  than  the  document  that  they  said  I 

23 

couldn't  use.  I  might  show  it  to  you  and  we'll  see  if  it 

24 

works . 

25 

Q  But  in  terms  of  the  source  materials  that  you're 

t 
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Q  Are  you  familiar  with  the  fact  there's  a  whole 
depository  of  historical  materials  that  are  —  have  been 
compiled  in  the  state  of  Minnesota  litigation? 

A  Yes.  Yes. 

Q  Okay.  Have  you  at  any  point  in  time  asked  for 


6  any  particular  documents  or  any  group  of  documents  or  any 


subject  matter  of  documents  beyond  what  you  have  been 
provided? 

A  I  have  not. 

Q  Are  you  familiar  with  the  fact  that  literally 
scores  of  depositions  have  been  taken/  if  not  hundreds  of 
depositions  have  been  taken? 

A  I  understand  that,  and  I  would  anticipate  that. 

Q  Of  —  I  was  going  to  say  of  people  who  have  been 
active  in  this  industry  over  the  years? 

A  Yes. 

Q  And  are  you  familiar  with  the  fact  that  in  each 

of  those  depositions  sometimes  scores,  sometimes  hundreds 

* 

of  documents  have  been  marked  as  exhibits? 

A  I  would  not  be  surprised. 

Q  Okay.  Would  it  be  fair  to  say  that  the  materials 
that  you  have  been  provided,  the  historical  documents  that 
you  have  been  provided  in  connection  with  this  case 
represent  a  selection  of  a  much  larger  population  of 
documents  that  exist  in  connection  with  the  tobacco 

i 

I  _ 
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industry? 


A  Oh,  I'm  sure  they  do. 

Q  Okay.  And  would  you  agree  with  me  that  the 
selection  of  documents  that  you  have  obtained  and  that  you 

5  have  reviewed,  all  of  them,  have  been  selected  by 

6  plaintiffs'  counsel  in  this  case? 

A  No,  I  selected  these  documents.  They  came  from  a 

8  group  of  documents  that  they  selected,  yes. 

9  Q  Let's  just  be  clear.  All  the  historical 

10  documents  that  you  have  ever  seen  and  reviewed  and  relied 

11  upon  or  used  in  connection  with  your  work  in  this  case  all 

12  came  from  plaintiffs'  lawyers,  correct? 

13  A  That's  correct,  yes. 

14  q  And  would  you  agree  with  me  that,  therefore,  what 

15  you  have  seen  is  a  select  set  of  documents  and  that 

16  selection  was  done  by  people  representing  the  State  of 

17  Oklahoma? 

18  A  Probably,  yes. 

19  Q  That's  their  best  information,  correct? 

20  A  Probably,  yes. 

21  Q  And  is  it  true  that  a  part  of  their  job  as 

22  counsel  for  the  State  of  Oklahoma  is  to  be  advocates? 

23  A  Oh,  yes. 

24  Q  And  would  you,  therefore,  expect  that  the 

25  selection  of  documents  that  they  have  provided  for  you  in 
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1  connection  with  your  work  on  this  case  is  a  selection  of 

2  documents  that  represents  a  set  that  is  in  the  interest  of 

3  the  advocates  of  the  State  of  Oklahoma? 

4  MR.  MIKHAIL:  Object  to  the  form.  You  can 

5  answer . 

6  A  I  would  expect  them  to  produce  documents  that 

7  give  their  best  scenario,  yes. 

8  Q  (BY  MR.  BERNICK)  Okay:  Now,  are  you  familiar 

9  with  the  fact  that  —  well,  let  me  just  ask  you  this:  Did 

10  you  ever  ask  any  of  the  lawyers  with  whom  you  have  had 

11  contact  on  this  case  to  provide  you  with  documents  that  the 

12  industry  has  used  and  relied  upon  in  connection  with  this 

13  litigation  or  related  litigation? 

14  A  I  have  not. 

15  Q  Have  you  ever  —  let  me  ask  you  this:  Have  you 

16  ever  asked  the  lawyers  with  whom  you've  worked  how  the 

17  documents  that  they  gave  you  were  obtained  by  them? 

18  A  No,  not  directly.  We  have  had  some  discussion 

19  about  some  of  the  documents  that  came  out  of  the  Minnesota 

20  case  and  some  of  the  documents  that  are  called  Liggett 

21  documents  and  some  are  called  Brown  &  Williamson,  but  how 

22  they  got  them  in  their  hands,  I  have  no  idea. 

23  Q  Are  you  aware  that  certain  lawyers  for  the  state 

24  in  this  case  were  involved  in  receiving  privileged  stolen 

25  documents? 
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MR.  MIKHAIL:  Object  to  the  form. 

A  I  have  no  idea  if  they're  privileged  or  they're 
stolen.  I  have  no  idea.  I  have  no  idea  where  the 
documents  came  from. 

Q  (BY  MR.  BERNICK)  Has  it  ever  been  explained  to 
you  that  documents  were  stolen  from  Brown  &  Williamson? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  understand  it's  been  an  assertion  by  the 
tobacco  companies  that  there  were  documents  that  were  taken 
without  their  permission.  I'm  told  that  there  has  never 
been  an  adjudication  that  they  were  stolen. 

Q  (BY  MR.  BERNICK)  Did  you  ever  ask  the  people 
that  you  work  with  whether  it's  true  that  they  were 
stolen? 

MR.  MIKHAIL:  Object  to  the  form  again. 

A  That  was  not  my  problem  and  why  I  was  retained, 
so  I  didn't  look  into  it  and  I  didn't  ask. 

Q  (BY  MR.  BERNICK)  Well,  certainly  certain 
documents  that  you  have  seen  are  privileged  on  their  face, 
are  they  not? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  they  may  have  the  words  "privileged"  on 
there . 

Q  (BY  MR.  BERNICK)  Certain  of  the  documents  that 
you  have  seen,  based  upon  the  face  of  the  document,  are 

I 
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privileged  attorney/client  communications,  are  they  not? 

MR.  MIKHAIL:  Object  to  the  form. 

A  They  may  or  may  not  be  privileged. 

Q  (BY  MR.  BERNICK)  Well,  they  may  or  may  not  be 
ultimately  determined  to  be  privileged,  but  on  their  face, 
they  are  documents  that  would  enjoy,  on  their  face, 
protection  as  being  attorney/client  communications,  are 
they  not? 

MR.  MIKHAIL:  Object  to  the  form. 

A  It  may  say  privileged  on  them,  but  if  they 
involve  a  crime  or  fraud,  they're  not  privileged. 

Q  (BY  MR.  BERNICK)  Well,  but  the  crime  fraud 
exception  is  an  exception  that  is  adjudicated  by  a  court, 
correct? 

A  We'll  get  into  this  later,  but  I  don't  think 
they're  privileged  even  to  begin  with. 

Q  So  you  would  offer  the  view  and  the  opinion  that 
of  all  the  documents  that  you  have  seen,  none  of  them  are 
privileged? 

A  No,  I  wouldn't  say  that. 

Q  Okay.  So  some  of  them  are  privileged? 

A  There  is  a  —  they  could  be,  yes-  I've  not 
looked  into  that.  I  don't  know. 

Q  Now,  would  you  consider  it  to  be  professional  — 
proper  professional  conduct  for  a  lawyer  to  knowingly 
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receive  privileged  information,  privileged  information  that 

2  was  stolen? 

3  MR.  MIKHAIL:  Object  to  the  form.  David,  we've 

4  been  through  this  road  —  down  this  road  before,  and  I'm 

5  going  to  ask  or  instruct  the  witness  not  to  answer  this 

6  question  because  the  conduct  of  plaintiffs’  counsel  in  this 
case,  as  I've  told  you  before,  is  not  an  issue.  And  if  you 

8  want  to  ask  about  or  examine  or  judge  the  conduct  of 

9  plaintiffs'  counsel,  you're  going  to  have  to  get  a 

10  directive  from  Judge  Heatherington  to  do  that.  I'm  not 

11  going  to  let  him  answer  questions  that  — 

12  MR.  BERNICK:  You're  instructing  him  not  to 

13  answer  the  question? 

14  MR.  MIKHAIL:  I  am  instructing  him  not  to  answer 

15  about  professional  conduct  of  plaintiffs'  lawyers. 

16  MR.  BERNICK:  My  question  is  are  you  instructing 

17  him  not  to  answer  the  question  that  I  just  posed  to  him? 

18  MR.  MIKHAIL:  Yes. 

19  Q  (BY  MR.  BERNICK)  Are  you  going  to  follow  that 

20  instruction  or  not? 

21  A  I  will  follow  that  instruction. 

22  Q  I'm  going  to  ask  you  as  a  hypothetical  matter, 

23  Judge  Means,  whether  you  consider  it  to  be  appropriate  for 

24  a  lawyer  to  knowingly  receive  improperly  obtained 

25  privileged  information  and  then  to  turn  around  and  use  it? 
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MR.  MIKHAIL:  Object.  And,  Judge,  that’s  the 
same  question  going  around  the  back  door,  and  I'm  going  to 
instruct  him  not  to  answer  it. 

Q  (BY  MR.  BERNICK)  Are  you  following  the 
instruction? 

A  I  think  it  would  be  better  if  I  followed  the 
instruction,  yes. 

Q  Okay.  Well,  if  it  turns  out  that  you  were  using 
stolen  privileged  documents  in  connection  with  your  work  on 
this  case,  would  that  affect  your  work  or  your  opinions? 

MR.  MIKHAIL:  Object  to  the  form,  but  you  can 
answer  that. 

A  I  don't  think  it  would  affect  my  opinions,  no. 

Q  (BY  MR.  BERNICK)  If  you  were  told,  it  turned  out 

that  you  were  using  stolen  privileged  documents  in 
connection  with  your  work  on  this  case,  would  you  feel 
obliged  to  exclude  those  documents  from  your  consideration 
based  upon  the  code  of  professional  conduct  that  applies  to 
you? 

MR.  MIKHAIL:  Object  to  the  form,  but  you  can 

answer. 

A  Well,  I  think  they  have  to  be  adjudicated  as 
confidential  or  privileged  before  you  get  into  that 
problem.  I'm  not  aware  of  whether  any  of  these  documents 
have  ever  been  adjudicated  and  I  don't  know  anything  about 

1 
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the  facts  of  how  they  were  received  to  render  a  judgment  on 
whether  or  not  they're  stolen  or  not  or  to  bring  it  to  my 
attention  which  would  affect  the  opinion.  As  I  understand, 
these  documents  have  been  on  the  Internet.  They're  — 
certainly,  the  purpose  of  confidentiality  has  been 
destroyed.  Congress  released  them  or  a  congressman 
released  a  great  number  of  them. 

Q  (BY  MR.  BERNICK)  The  fact  that  a  document  was 
privileged  but  then  has  been  released  by  Congress  means 
that  it's  no  longer  privileged? 

A  Well,  the  privilege  may  not  have  been  asserted 
properly  or  may  not  have  been  asserted  and  the  document  may 
not  be  privileged. 

Q  That's  not  my  question.  I  want  you  to  assume 
that  a  document  is  privileged  and  it's  been  released  by 
Congress,  does  that  make  it  not  privileged? 

A  It  may  or  may  not.  Again,  it  depends  upon  what 
the  circumstances  are  on  the  document. 

* 

Q  So  you  just  don't  know? 

A  Oh,  I  know,  I  think. 

Q  Just  tell  me  — 

A  I  know  what  the  rules  are.  You  have  to  look  at 
each  document. 

Q  You  have  to  look  at  each  document.  Have  you  done 

that? 

i 
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A  I’ve  looked  at  each  of  those  documents/  but  not 

2  in  that  vein  necessarily. 

3  Q  I  want  you  to  assume  that  there  are  stolen 

4  privileged  documents  among  the  documents  that  you  have  used 

5  in  connection  with  your  work  on  this  case.  You  have  told 

6  me  that  you  would  want  to  know  whether  they  had  been 

7  adjudicated  to  be  privileged.  You  just  told  me  that  a  few 

8  minutes  ago/  correct? 


9 

10 

11 

12 
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A  That's  the  test/  I  think. 

Q  Okay.  Now,  if  it  turns  out  that  some  of  them 
have  been  adjudicated  to  be  privileged;  that  is,  that  you 
were  using  stolen  privileged  documents  that  have  been 
adjudicated  to  be  privileged,  would  you  consider  it 
appropriate  for  you  to  use  them  in  connection  with  your 
work  on  this  case? 

A  My  opinion  is  once  they're  on  the  Internet,  they 
are  open  to  everyone  and  they're  properly  used,  yes. 

Q  Okay.  So  documents  are  stolen,  they're 
privileged,  they're  adjudicated  to  be  privileged  but  you 
feel  that  there  is  no  professional  issue  about  your  relying 
upon  them  because  they're  publicly  available? 

A  That ' s  correct . 

Q  Okay.  So  from  your  point  of  view,  let  me  just 
understand  this,  if  this  is  correct,  is  that  once  documents 
are  released  and  are  public,  it  doesn't  make  a  difference 

i 
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who  released  them,  how  they  came  to  be  released,  ; 

2  use  them  in  connection  with  your  work? 

3  A  I  think  if  these  documents  have  been  on 

4  Internet  are  usable  in  this  case. 

5  Q  What  if  it  turns  out  that  the  documents 

6  be  on  the  Internet  because  they  were  put  on  the  I: 

7  people  who  knew  that  they  were  stolen  and  privile< 

8  A  I  don't  know  anything  about  that. 

Q  Have  you  ever  looked  into  that? 


11  Q  Have  you  ever  looked  into  whether  any  o 

12  documents  have  been  adjudicated  to  be  privileged? 


14  Q  Have  you  ever  looked  into  how  they  came 

15  made  public  by  the  people  who  made  them  public? 

16  A  I  was  presented  the  documents  and  asked 

17  opinion  on  what  they  were,  and  that's  what  I  did. 

18  Q  And  from  your  point  of  view,  it  makes  a 

19  no  difference  at  this  point  whether  or  not  they'v 

20  been  privileged? 

21  A  So  far  as  my  opinion  is  concerned  at  tt 

22  that's  correct. 

23  Q  Okay.  Given  the  fact  that  you're  beinc 

24  as  an  expert  with  regard  to  professional  conduct, 

25  feel  it's  okay  —  let  me  just  ask  it  this  way. 
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Given  the  fact  that  you  have  been  proffered  as  an 

2 

expert  in  the  field  of  professional  conduct#  don't  you  feel 

3 

it  would  be  important  to  understand  the  rules  of 

4 

professional  conduct  insofar  as  they  apply  to  you  and  your 

5 

use  of  privileged  documents,  yes  or  no? 

6 

MR.  MIKHAIL:  Object  to  the  form. 

7 

A  Say  that  again. 

8 

Q  (BY  MR.  BERNICK)  You've  been  proffered  as  an 

9 

expert  in  the  field  of  professional  conduct,  correct? 

10 

A  Yes. 

11 

Q  Okay.  Don't  you  think  it's  important  that  you 

12 

comply  with  the  standards  of  professional  conduct  insofar 

13 

as  they  pertain  to  your  work  with  privileged  documents? 

14 

A  Oh,  yes . 

15 

Q  Have  you  made  any  investigation.  Judge  Means,  to 

16 

determine  what  the  rules  of  professional  conduct  and  the 

17 

applicable  authorities  would  say  about  your  use  of 

18 

privileged  documents? 

19 

A  If  they  are  truly  privileged,  yes,  then  it 

20 

depends  then  upon  whether  or  not  they've  been  used  in  a 

21 

method  or  matter  in  which  the  privilege  is  not  applicable 

22 

now  or  that  they  were  not  privileged  to  begin  with. 

23 

Q  Have  you  ever  conducted  an  investigation  and  done 

24 

the  analysis  of  the  rules  of  professional  conduct  insofar 

25 

as  they  apply  to  you  in  your  use  and  review  of  privileged 

\ 
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1  documents?  Have  you  ever  done  that? 

2  A  I've  never  concentrated  on  that  problem,  no. 

3  Q  Did  the  lawyers  for  the  state  ever  ask  you  to  do 

4  that? 


6  Q  Did  the  lawyers  for  the  state  —  are  you  familiar 

7  with  the  fact  that  Mr.  Mikhail's  partner  was  involved  in 

8  receiving  documents  that  were  privileged  and  stolen? 

9  MR.  MIKHAIL:  Object  to  the  form.  And  I  instruct 

10  the  witness  not  to  answer  this  question.  We're  not  going 

11  to  put  Dick  Scruggs  or  any  plaintiffs'  counsel  on  trial. 

12  Q  (BY  MR.  BERNICK)  Well,  you  have  expressed  some 

13  familiarity  with  what's  public  and  what's  available  to  the 

14  public,  have  you  not.  Judge  Means,  insofar  as  these 

15  privileged  documents? 

16  A  Just  what  I  have  told  you. 

17  Q  Okay.  Are  you  familiar  with  the  fact  that 

18  Mr.  Scruggs  said  on  national  TV  that  he  received  stolen 

19  privileged  documents? 

20  MR.  MIKHAIL:  Object  to  the  question  and  instruct 

21  him  not  to  answer. 

22  Q  (BY  MR.  BERNICK)  I'm  just  asking  you  yes  or  no. 

23  MR.  MIKHAIL:  I  instruct  you  not  to  answer, 

24  Judge  Means. 

25  A  I  will  not  answer. 
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Q  (BY  MR.  BERNICK)  Okay.  Do  you  know  why  you're 
following  your  counsel's  instruction? 

A  Well,  I  think  it  would  be  better  if  they're  that 
important  that  you  get  the  judge  to  overrule  him. 

Q  But  is  there  some  reason  why  as  an  expert  you 


feel  it's  important  to  follow  Mr.  Mikhail's  instructions 
regarding  his  partner? 

MR.  MIKHAIL:  I  object  to  that  question.  I  don't 
think  he's  required  to  answer  that  question  either.  He's 
following  my  instruction.  Move  on  to  the  other  questions. 

Q  (BY  MR.  BERNICK)  Would  you  —  are  you  going  to 
follow  the  instruction? 

A  Yes. 

Q  Would  you  consider  that  Mr.  Scruggs  is  a  biased 
source  of  information  regarding  Brown  &  Williamson? 

MR.  MIKHAIL:  Same  objection.  Instruct  not  to 

answer . 

MR.  BERNICK:  On  what  grounds? 

MR.  MIKHAIL:  We  are  not  going  to  try  Dick 
Scruggs  or  any  plaintiffs'  counsel,  David.  He  is  not 
proffered  here,  has  not  been  asked  and  has  not  formulated 
opinions  about  the  conduct  of  plaintiffs'  counsel. 

MR.  BERNICK:  Well,  doesn't  that  — 

MR.  MIKHAIL:  Let  me  finish.  I  paid  my  bar  dues, 
I  can  talk,  too.  He's  not  going  to  offer  opinions  on 
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plaintiffs'  counsel's  conduct/  period.  If  you're  going  to 
go  through  the  back  door,  the  side  door,  through  the 
window,  through  the  attic,  I'm  not  going  to  let  you  do  that 


either. 


(BY  MR.  BERNICK)  If  you  focus  on  the  question. 


6  the  question  is  really  a  different  question.  I'll  put  it 

7  to  you  just  to  be  —  try  to  rephrase  it  to  make  it  very 

8  clear  what  I'm  asking  you. 

9  Certainly,  if  you  receive  materials  from  a  biased 

10  source,  that  would  be  information  that  would  be  relevant  to 

11  the  formulation  of  your  opinions,  correct? 

12  A  If  I  know  it's  biased. 

13  Q  Okay.  And  all  that  I'm  asking  you  is  have  you 

14  considered  whether  the  plaintiffs'  counsel  who  obtained 

15  these  documents  for  you  were  acting  subject  to  a  bias? 

16  MR.  MIKHAIL:  You  can  answer  that. 

17  A  Well,  it's  like  arguments  in  a  brief,  you 

18  understand  that  that's  part  of  it. 

19  Q  (BY  MR.  BERNICK)  Okay.  So  you're  assuming, 

20  really,  that  all  the  materials  that  you  receive  from 

21  plaintiffs'  counsel  are  biased  material  to  that  extent? 

22  A  Sure. 


Q  They  represent  the  state,  they've  got  a  bias. 


24  right? 


This  represents  their  position. 
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1  Q  So  the  answer  to  my  question  is,  yes,  they 

2  represent  the  state,  they  have  a  bias  in  favor  of  the 

3  state,  correct? 

4  A  Yes. 

5  Q  Okay.  And  that’s  true  —  that  would  affect 

6  really  every  single  piece  of  paper  that  you  have  received 

7  in  connection  with  your  case  —  this  case,  you  have 

8  received  it  from  a  biased  source;  correct? 

9  A  That's  correct. 

10  Q  Okay.  Now,  when  it  came  to  that  biased  source, 

11  wouldn't  it  be  important  to  understand  the  extent  of  the 


12  bias? 


A  No,  because  I  don't  pay  any  attention  to  it. 

Q  You  don't  pay  any  attention  to  the  bias? 

A  I  just  look  at  the  documents. 

Q  I'm  sorry? 

A  I  just  look  at  the  documents. 

Q  And  you  don't  pay  attention  to  the  bias? 


20  Q  Okay.  Now,  I  want  to  take  a  look  at  the  question 

21  of  testimony  that's  been  provided  to  you.  I  think  you  made 

22  mention  of  some  testimony  that's  been  provided. 

23  A  Right. 

24  Q  That  also  has  been  provided  to  you  from  the  same 

25  source;  that  is,  from  counsel  representing  the  state  and 
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subject  to  the  biases  that  that  creates,  correct? 

A  Right . 

Q  They've  given  you  some  affidavits,  true? 

A  Yes,  I  think  there  was  some  affidavits  that  were 
offered  — 

Q  Okay. 

A  —  somewhere . 

Q  And  we  all  know  that  affidavits  are  not 
admissible  as  evidence,  correct? 

MR.  MIKHAIL:  Object  to  the  form. 

A  It  depends  again.  If  it's  by  agreement,  they 

are. 

Q  (BY  MR.  BERNICK)  If  there's  no  agreement  and 
they're  subject  to  the  customary  rules  of  evidence,  they're 
not  admissible  to  a  jury,  correct? 

A  That ' s  correct . 

Q  Okay.  Now,  we  got  some  depositions,  too,  and 

would  it  be  fair  to  say  that  all  of  the  depositions  that 

* 

you've  looked  at,  to  the  extent  that  they're  expert 
depositions,  are  depositions  of  experts  who  have  acted  on 
behalf  of  somebody  suing  the  tobacco  industry? 

A  And  who  are  being  examined  by  attorneys 
representing  the  tobacco  industry. 

Q  Well,  I  understand  that,  but  that's  not  my 
question  to  you. 

\ 
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A  I  know. 

Q  If  I  can  just  have  an  answer  to  the  question 
first.  All  of  the  expert  depositions  that  you  have 
reviewed  are  depositions  of  experts  who  were  retained  by 
people  who  were  suing  the  tobacco  industry,  correct? 

A  That's  correct. 

Q  Okay.  I  take  it  that  you  have  never  looked  at 
the  depositions  or  testimony  of  any  expert  who  has  appeared 
for  the  tobacco  industry? 

A  No. 

Q  Is  that  correct? 

A  That's  correct. 

Q  All  of  the  fact  depositions,  you  looked  at  a 
couple  fact  depositions  of  a  couple  scientists,  true? 

A  Yes. 

Q  Those  are  depositions  that  were  taken  by  lawyers 
representing  people  who  were  suing  the  tobacco  industry, 
true? 

* 

A  I  believe  that's  correct,  yes. 

Q  Isn't  it  true  that  you  have  never  looked  at,  in 
fact,  a  deposition  taken  by  a  lawyer  representing  the 
tobacco  industry? 

A  That ' s  correct . 

Q  Now,  you  have  got  fact  depositions  and  expert 
depositions  that  you  have  looked  at,  but  isn't  it  true  that 
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you  have  never  looked  at  a  single  deposition  given  by  a 
person  who  was  an  employee  of  the  tobacco  industry? 

A  That's  correct. 

I  q  For  all  of  the  documents  that  you  have  seen  here 

5  and  looked  at,  isn't  it  true  that  you  have  never  looked  at 

6  one  page  of  deposition  testimony  by  the  people  who  wrote  or 
received  or  reviewed  these  documents  historically? 

8  A  None  of  those  depositions,  if  there  are  any,  have 

9  been  tendered  to  me. 

10  Q  Have  you  ever  asked  them  for  them? 

11  A  I  have  not. 

12  Q  Have  you  asked  to  see  the  testimony  of  anybody 

13  who  wrote  any  of  the  documents  that  you  have  examined? 

14  A  I  have  not. 

15  Q  Okay.  Now,  some  of  those  same  people  are  people 

16  with  respect  to  whom  you're  offering  opinions  in  this  case; 

17  that  is,  people  who  wrote  these  documents? 

18  A  I  don't  know. 

* 

19  Q  You  don't  know? 

20  A  I  don't  know  if  they've  given  depositions  or  not. 

21  Q  No,  let  me  put  the  question  to  you  because  I 

22  obviously  didn't  do  it  right.  In  Exhibit  2  you  are  setting 

23  forth  opinions  that  you  expect  to  offer  at  the  time  of 

24  trial,  correct? 

25  A  That's  correct.  Yes,  I'm  sorry. 
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Q  And  in  those  opinions  that  you'll  offer  at  trial, 
you  are  going  to  be  saying  that  lawyers  representing  the 
tobacco  industry  have  acted  improperly,  correct? 

A  I'm  going  to  say  that  in  my  opinion  these 
documents  reflect  that  they  have  not  acted  properly. 

Q  Okay.  And  these  lawyers  representing  the  tobacco 
industry  are  lawyers,  basically,  whose  conduct  you're 
saying,  based  upon  what  you  know,  is  improper,  correct? 

A  That's  correct. 

Q  And,  yet,  isn't  it  true  that  you  have  never  even 
asked  to  see  testimony  by  the  tobacco  industry  employees 
themselves? 

A  I  would  not  —  was  not  asked  to  do  that.  I  was 
only  asked  to  give  an  opinion  on  the  documents  that  were 
submitted. 

Q  Well,  I'm  just  asking  you  about  what  you  did  by 
way  of  your  investigation.  Did  you  ever  ask  to  see  the 
testimony  of  any  of  the  people  whose  conduct  you're  now 
offering  opinions  on? 

A  I  did  not.  If  you've  got  any  that  you  want  me  to 
look  at.  I'll  be  glad  to  do  that¬ 
ch  Let  me  ask  you  a  couple  other  questions  about  the 
documents  that  you've  gotten.  I  see  from  these  notebooks 
that  these  documents  span  a  period  of  40  years? 

A  Well,  from  '64. 

I 
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Q  But  they're  documents  dating  back  —  one  of  the 
documents  that  you  got  there  is  a  1958  trip  report. 

A  That's  right,  '58. 

Q  '58  to  '98,  that's  right  on  the  button,  40  years? 
A  Your  math  is  very  good. 

Q  Well,  not  only  that,  but  you  have  the  Frank 
Statement  to  Cigarette  Smokers,  that's  1954;  that’s  44 
8  years? 

A  That's  right. 

10  Q  Okay.  So  you  got  two  notebooks  of  documents  that 

11  are  probably  around  75  documents  that  you  intend  to  rely 

12  upon,  thereabouts? 

13  A  Something  like  that. 

14  Q  Okay.  So  you  have  75  documents  over  40  years, 

15  that's  kind  of  an  average  of  a  little  bit  less  than  two 

16  documents  per  year,  something  like  that? 

17  A  Sounds  right. 

18  Q  Okay.  And  on  the  basis  of  this,  you're  prepared 

19  to  offer  opinions  that  there  was  a  40  year  conspiracy 

20  within  the  tobacco  industry? 

21  A  Based  on  the  documents,  these  are  representative 

22  of  those  that  X  have  looked  at,  based  upon  that,  that  would 

23  be  my  opinion,  yes. 

24  Q  Okay.  Now,  with  respect  to  any  one  of  the 

25  documents  that  you  intend  to  rely  upon  in  this  case,  have 
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you  obtained  the  documents,  the  historical  documents,  that 
provide  the  context,  the  historical  context  for  any  one  of 
those  documents? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  don't  understand  it. 

Q  (BY  MR.  BERNICK)  Well,  if  I  took  the  — 

MR.  MIKHAIL:  That's  why  I  objected  to  it. 

Q  (BY  MR.  BERNICK)  If  I  take  the  1958  trip  report 

that  pertained  to  the  visit  of  British  scientists  to  the 

United  States,  it's  marked  as  Exhibit  100  within  Exhibit  3, 

have  you  taken  a  look  at  any  of  the  historical  documents 

that  were  generated  during  this  period  of  time  that  provide 

the  context  for  that  document? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Nothing  has  been  provided  to  me. 

Q  (BY  MR.  BERNICK)  If  I  were  to  take  any  other 

document  that  you  intend  to  rely  upon  in  this  case,  am  I 

also  correct  that  you  do  not  have  the  other  historical 

* 

documents  that  provide  the  historical  context  for  the 
documents  that  you  rely  upon? 

MR.  MIKHAIL:  Again,  I  object  to  the  question. 
You're  assuming  that  there  are  documents  that  put  it  in  the 
proper  context,  but  you  can  answer.  Judge. 

A  Nothing  has  been  furnished  to  me. 

Q  (BY  MR.  BERNICK)  So  you  don't  know  the 

« 
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historical  context  for  any  of  the  historical  documents  that 
you're  relying  upon? 

A  Other  than  what  the  documents  themselves  reflect. 

Q  Okay.  So,  again,  the  answer  to  my  question  is 
you  don't  know  —  beyond  the  documents  themselves  that  you 
have  that  are  in  these  two  notebooks,  you  do  not  know  the 
historical  context  for  any  of  those  documents;  true? 

MK.  MIKHAIL:  Object  to  the  form. 

A  Other  than  other  documents  I  have  looked  at  that 
I  haven't  chosen  to  put  into  the  books.  There  may  be  other 
correspondence  at  the  time  that  I  didn't  put  in. 

Q  (BY  MR.  BERNICK)  Okay.  But  you  don't  know  that 
that's  true? 

A  I  don't  know  if  any  of  it  is  true.  All  I'm 
basing  an  opinion  on  is  what  the  documents  reflect. 

Q  Is  there  any  historical  event  that  you  have 
looked  at  or  seen  in  connection  with  your  work  on  this  case 
where  you  have  determined  the  full  historical  context  for 
that  event? 

A  I  have  not  seen  anything. 

Q  I'm  sorry? 

A  I  have  not  seen  anything. 

Q  Is  there  any  action  by  any  attorney  that  you  have 
looked  at  in  this  case  where  you  have  determined  the 
historical  facts  that  were  known  and  were  done  by  that 
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attorney? 

A  It  would  be  the  same  answer,  just  what's 
reflected  in  the  documents. 

Q  So  let  me  just  see  if  I  understand  this.  Right 
now  if  we  were  to  ask  you  about  any  act  or  any  event 
pertaining  to  any  attorney  in  this  industry  historically, 
you  would  not  be  in  the  position  to  represent  to  a  jury 
that  you've  gone  back  and  determined  the  basic  relevant 
facts  that  pertain  to  that  person's  conduct,  correct? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  have  not  investigated  the  case.  I  have  based 
my  opinion  on  what  the  documents  show. 

Q  (BY  MR.  BERNICK)  And  those  are  all  documents 
you've  received  from  the  plaintiffs'  lawyers? 

A  That's  correct.  And,  again,  if  you've  got  some. 
I'll  be  glad  to  look  at  them. 

Q  Okay.  Now,  if  we  wanted  to  go  back  and  then  say, 
well,  gee,  part  of  being  fair  in  rendering  opinions  is  that 
you  consider  all  of  the  relevant  facts  that  were  in 
existence  at  the  time,  part  of  fairness  is  to  do  that, 
remember  your  testimony? 

A  Yes. 

Q  Isn't  it  true  that  you're  not  in  the  position  to 
render  a  fair  opinion  regarding  any  particular  act  of  any 
particular  attorney  for  the  tobacco  industry  historically? 

« 
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1  A  It's  fair  based  on  what  I've  seen.  It  is  not 

2  fair  if  there  are  other  facts  that  have  not  been  brought  to 

3  my  attention  by  anyone. 

4  Q  Okay.  And  you  just  don't  know  if  those  facts 

5  exist  or  not? 

6  A  If  they've  got  them,  bring  them  out  and  I'll  look 

7  at  them. 

8  Q  But  if  they  exist  or  not,  you  just  don't  know? 


I  don't  know.  All  I  know  is  what  are  in  the 


10  documents. 

11  Q  So  that  if  we  talk  about  fairness  in  the  sense  of 

12  considering  all  of  the  relevant  facts,  you  do  not  at  the 

13  present  time  know  that  you  can  offer  a  fair  opinion 

14  regarding  the  conduct  of  anybody  in  the  tobacco  industry. 


15  correct? 


I'm  offering  a  fair  opinion  based  on  what's  been 


17  submitted  to  me,  and  that's  all  I've  been  asked  to  do. 

18  Q  So  you  have  not  been  asked  to  render  a  fair 

19  opinion  in  the  sense  of  considering  not  just  the  facts  the 

20  plaintiffs  have  but  all  the  facts? 

21  MR.  MIKHAIL:  Object  to  the  form,  and  it's 

22  repetitive  and  asked  and  answered. 

23  A  I  have  rendered  a  fair  opinion  based  on  what  I 

24  have  seen.  That's  all  I've  been  asked  to  do. 

25  Q  (BY  MR.  BERNICK)  Okay.  All  that  you  have  seen 
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is  the  plaintiffs’  view  of  the  world/  correct? 

A  No  one  has  furnished  anything  else.  If  somebody 
questions  their  fairness,  then  I  think  they  have  an 


obligation  to  bring  those  things  forward. 

5  Q  Well,  don't  you  think  that  you  have  an 

6  obligation.  Judge  Means,  to  be  fair  on  your  own? 

MR.  MIKHAIL:  Object.  Asked  and  answered. 


A  Oh,  yes,  fair  on  what  I  do  and  what's  given  to 


me. 

Q  (BY  MR.  BERNICK)  And  don't  you  feel  that  you 
have  an  obligation  if  you  want  to  render  a  truly  fair 
opinion  to  consider  both  sides? 

A  I  have  an  obligation  to  consider  what's  in  front 
of  me.  And  if  someone  doesn't  think  that's  fair,  then  they 
should  bring  materials  and  let  me  look  at  it  to  see  if  it's 
different. 

Q  I'm  just  asking  you,  don't  you  think  it's 
important  to  consider  both  sides? 

* 

A  I  have  no  duty  to  investigate  the  case. 

Q  And  you  have  no  duty  to  look  into  what  the  other 
side  of  the  coin  might  be  as  to  any  issue,  correct? 

A  My  only  obligation  is  to  what  I've  been  asked  to 
do. 

Q  All  that  you  have  been  asked  to  do  is  to  look  at 
the  plaintiffs'  view  of  the  correct  world,  correct? 
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1  MR.  MIKHAIL:  Object  to  the  form  again.  We're 

2  beating  that  horse  dead. 

3  Q  (BY  MR.  BERNICK)  Is  that  true,  all  that  you've 

4  been  asked  to  do  is  to  look  at  the  plaintiffs'  view  of  the 


5  world? 


MR.  MIKHAIL:  Object  to  the  form. 

All  I  have  —  I  have  been  asked  to  look  at  the 


8  documents  and  form  an  opinion. 


All  that  you  have  seen  is  the  plaintiffs'  view  of 


10  the  world,  true? 


MR.  MIKHAIL:  Object  to  the  form. 

A  All  I've  seen  are  documents  that  are  furnished  by 


13  the  plaintiffs. 


Q  (BY  MR.  BERNICK)  So  the  answer  to  my  question  is 


15  yes,  correct? 


Well,  not  as  you  worded  it,  but,  yes. 

That  is  the  plaintiffs'  view  of  the  world,  is  it 


18  not? 


19  MR.  MIKHAIL:  Object  to  the  form. 

20  A  I  don't  know. 

21  Q  (BY  MR.  BERNICK)  Have  you  ever  tried  to 

22  determine  the  defense  view  of  the  world? 

23  A  I  have  had  some  hints  and  suggestions,  yes. 

24  Q  Beyond  the  hints  and  suggestions,  have  you  ever 

25  made  an  investigation  of  the  defense  view  of  the  world  so 
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you  can  consider  it? 

A  I've  not  been  asked  to  do  that. 

Q  You've  not  been  asked  to  do  that  by  the 
plaintiffs'  lawyers,  correct? 

A  That's  correct. 

Q  Don't  you  feel  that  it's  important,  given  your 
experience  as  a  judge  and  the  standards  that  you  bring  to 
your  work  on  this  case,  to  consider  not  just  the 
plaintiffs'  view  of  the  world  but  the  defense  view  of  the 
world? 

MR.  MIKHAIL:  Judge,  hold  on.  Hold  on  a  second. 
I'm  going  to  object  because  you  have  asked  those  same 
questions  over  and  over  and  over  again,  and  I  think  you're 
bordering  on  harassing  the  witness.  And  if  you  don't  stop, 
I'm  going  to  instruct  him  not  to  answer.  He's  answered  the 
questions  three  or  four  times  and  you're  just  going  back 
over  them  again. 

Q  (BY  MR.  BERNICK)  I'm  talking  about  your  own 
standards.  Judge  Means. 

A  And  it's  as  I've  said,  my  standards  are  that  if 
you  have  something  that's  contrary  or  want  to  furnish  to  me 
and  have  me  consider  it.  I'll  be  glad  to. 

Q  And  you  feel  no  independent  obligation  to 
consider  both  sides  of  the  issue? 

A  I  don't  think  an  expert  witness  should,  and  I 
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have  no  obligation  to  do  so,  nor  have  been  asked  to  do  so. 
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MR.  MIKHAIL:  For  one  last  time. 

MR.  BERNICK:  Let  me  ask  you  something.  If  you 
want  to  take  a  break,  that's  fine. 

MR.  MIKHAIL:  Good  time.  Court  reporter's 
fingers  are  tired. 

(A  recess  was  had.) 

Q  (BY  MR.  BERNICK)  If  we  could  start  back  up 
again.  I  want  to  ask  you  a  little  bit  about  some  basic 
facts  concerning  tobacco.  And  if  at  any  time  you  don't 
understand  or  don't  know  the  answer  to  some  of  these 
questions,  just  say  you  don't  and  I'll  push  on. 

Let  me  ask  you,  first  of  all,  can  you  tell  me  the 
constituent  of  tobacco  smoke  that's  responsible  for  smoking 
related  illness? 

A  I  have  no  idea. 

Q  Do  you  know  of  any  constituent  of  tobacco  smoke, 
any  chemical  constituent  of  tobacco  smoke,  do  you  know  of 
one? 

A  No.  I've  read  some  documents  that  have  talked 
about  that,  but  I  don't  —  it  doesn't  mean  anything  to  me, 
so  I  didn't  retain  it. 

Q  Can  you  tell  me  the  mechanism  by  which  cigarette 
smoke  is  responsible  for  smoking  related  illness? 

A  I  have  no  idea. 
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Q  Okay.  Can  you  tell  me  whether  nicotine  is 
responsible  for  what  are  called  euphoric  or  euphoria  states 
in  smokers? 

A  I  think  that  occurs . 

Q  Do  you  know? 

A  Yeah,  I  used  to  smoke. 

Q  You  used  to  smoke.  And  do  you  experience 
euphoria? 

A  There  have  been  times,  yes,  after  I  had  not  had  a 
cigarette  for  several  hours  and  I  needed  one.  That  first 
draw  gives  you  euphoria. 

Q  As  a  scientific  matter,  do  you  know  whether 
nicotine  is  an  intoxicant? 

A  I  don't  know  what  you  mean  by  intoxicant. 

Q  Okay.  That's  fine.  Can  you  tell  me  whether 
nicotine  causes  physiological  withdraw? 

A  Yes. 

Q  Do  you  know  whether  it  does? 

A  I  think  it  does,  personal  experience. 

Q  And  this  is  all  —  have  you  quit  smoking? 

A  Yes. 

Q  How  long  ago  did  you  quit  smoking? 

A  Probably  20  years  ago,  or  25. 

MR.  MIKHAIL:  You  thought  we  made  him  quit  before 
we  hired  him. 

1 
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1  Q  (BY  MR.  BERNICK)  Can  you  tell  me  whether 

2  nicotine  causes  pharmacological  tolerance? 

3  A  I  don't  know  what  you  mean. 

4  Q  Given  what  you  know,  can  you  say  as  a  scientific 

5  fact  that  nicotine  is  addictive? 

6  A  Yes. 

7  Q  As  a  scientific  fact? 

8  A  I  do  not  have  the  expertise  nor  the  facts  to 

9  demonstrate  that  in  a  scientific  manner. 

10  Q  Can  you  tell  me  what  facts  would  be  material  to  a 

11  scientific  judgment  on  whether  nicotine  is  addictive? 

12  A  I  have  no  idea. 

13  Q  Let  me  ask  you  a  little  bit  about  the  design  of 

14  cigarettes.  Do  you  know  what  additives  are  in  cigarettes? 

15  A  Yes. 

16  Q  What  additives? 

17  A  Oh,  they're  just  things  that  are  added  to 

18  tobacco,  either  for  taste  or  to  enhance  the  experience. 

19  That's  what  I  consider  additives. 

20  Q  Okay.  But  do  you  know  what  particular  additives 

21  are  in  tobacco? 


23  Q  Do  you  know  anything  about  the  use  of  ammonia  in 

24  tobacco? 

25  A  I  read  a  little  bit  about  it  and  that's  about  it. 
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1 

and  that  much  of  it  stuck. 

2 

Q  Do  you  know  how  filters  work  in  cigarettes? 

3 

A  Well,  no,  I  really  don't. 

4 

Q  Do  you  know  if  a  better  design  of  cigarettes  — 

5 

A  A  better  design  of  cigarettes? 

6 

Q  Yeah,  a  design  of  cigarettes  that  would  be 

7 

better/  safer,  less  risky? 

8 

A  I  have  no  idea. 

9 

Q  Can  you  say  that  a  safer  cigarette  exists  today? 

10 

A  The  only  thing  that  I  would  say  is  that  the  only 

11 

safety  about  cigarettes  is  to  stop  smoking. 

12 

Q  Can  you  state  as  an  expert  that  the  design  of 

13 

cigarettes  is  defective? 

14 

A  I  have  no  idea. 

15 

Q  Okay.  Can  you  state  at  any  time  what  facts  have 

16 

been  known  to  the  scientific  community  about  causation  of 

17 

disease  from  cigarettes? 

- 

18 

A  Let  me  back  up  a  minute.  You  said  defective 

19 

cigarettes?  Say  that  question  again. 

20 

Q  Can  you  say  as  an  expert  that  cigarette  design 

21 

is  —  cigarette  designs  are  defective? 

22 

A  Not  as  an  expert,  no. 

23 

Q  Can  you  state  what  facts  have  been  known  at  any 

24 

point  in  time  to  the  scientific  community  about  causation 

25 

of  disease? 

V 
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1  A  I'm  sorry/  I’m  not  following  you. 

2  Q  If  we  take  any  time  historically/  can  you 

3  identify  for  us  what  facts  have  been  known  to  the 

4  scientific  community  about  causation  of  disease  from 

5  cigarettes? 

6  A  I  have  not  examined  that  question/  I  don't  know 

7  the  answer. 

8  Q  Same  question  with  regard  to  facts  known  to  the 

9  scientific  community  about  addiction? 

10  A  I  don't  know. 

11  Q  Same  question  regarding  facts  known  to  the 

12  scientific  community  about  any  aspect  of  smoking? 

13  A  I  don't  know. 

14  Q  Can  you  state  at  any  time  what  facts  the 

15  scientific  community  has  relied  upon  in  making  judgments 

16  about  smoking  and  health? 


18  Q  Can  you  identify  any  fact  known  to  a  tobacco 

19  company  but  not  to  the  external  scientific  community  that 

20  would  have  made  a  difference  in  the  judgments  of  the 

21  external  scientific  community  about  smoking  and  health? 

22  MR.  MIKHAIL:  Object  to  the  form.  You  can  answer 

23  it,  if  you  can. 

24  A  Well/  the  fact  that  nicotine  is  addictive  was 

25  known  to  the  scientific  community  long  before  the  tobacco 
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1  industry  recognized  it  publicly/  so  that  would  be,  I  guess, 

2  a  scientific  fact.  A  scientific  fact,  I  remember  something 

3  about  the  mouse  house  and  the  painting  on  the  backs  of  mice 

4  that  were  causing  various  types  of  problems.  Apparently 

5  that  was  information  that  was  known  and  not  revealed. 

6  Q  (BY  MR.  BERNICK)  Listen  to  my  question  again. 

7  My  question  is,  I  think,  a  little  different  from  what  you 

8  said  in  response  to  it,  so  I  want  to  make  sure  you 

9  understand  the  question  and  I  put  it  the  right  way. 

10  I  want  to  know  if  you  can  identify  any  fact  known 

11  to  the  tobacco  industry  but  not  also  known  to  the  external 

12  scientific  community  that  would  have  made  a  difference  to 

13  the  scientific  judgments  reached  by  those  outside 

14  scientists? 

15  MR.  MIKHAIL:  Object  to  the  form. 

16  A  Okay.  That's  a  scientific  question  and  I  have  no 


17  idea. 


18  Q  (BY  MR.  BERNICK)  Are  you  an  expert  in  consumer 

19  behavior? 

20  A  I  don't  think  I  have  any  extraordinary  knowledge 

21  and  experience  that  the  average  citizen  does  not  have,  so  I 

22  would  have  to  say  I'm  not  an  expert. 

23  Q  I  take  it  then  you  have  not  studied  consumer 

24  behavior  regarding  tobacco  and  cigarettes,  correct? 

25  A  I  have  not. 
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22 
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19— 

Q  Do  you  know  of  any  fact,  historical  fact,  that 
was  known  to  the  tobacco  industry,  not  known  publicly,  that 
would  have  made  an  actual  difference  to  the  judgments  of 
consumers  of  cigarettes? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Yes.  I  think  the  fact  that  the  tobacco  industry 
knew  that  nicotine  was  addictive  and  had  they  publicly 
acknowledged  that,  it  would  have  made  a  big  difference. 

Q  (BY  MR.  BERNICK)  Can  you  offer  an  expert  opinion 
to  that  effect? 

A  Yes.  That  would  be  — 

Q  So  you're  offering  an  expert  opinion  based  upon 
your  background  as  a  judge? 

A  As  my  normal  human  experience. 

Q  I'm  asking  for  expert  opinions.  Can  you  state  as 
an  expert  that  there  is  some  particular  fact  known  to  the 
tobacco  industry,  not  known  to  the  public,  that  would  have 
made  a  difference  to  consumer  behavior? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  I  guess  I  don't  agree  with  your  question 
because  I  don't  think  it  takes  an  expert  to  say  that.  The 
opinion  is  not  only  —  expert  opinions  are  not  only  based 
on  what  you  look  at  but  your  normal  human  experience. 

Q  (BY  MR.  BERNICK)  I'm  not  asking  the  question 
about  normal  experience.  I'm  asking  the  question  as  an 

i 
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expert . 

A  An  expert  on  the  rules  of  professional  conduct? 

Q  No,  I  may  or  may  not  be.  I'm  just  asking  you  as 

an  expert,  can  you  state  as  an  expert  that  there  was  some 
particular  fact  known  to  the  tobacco  industry,  not  known 
publicly,  that  would  have  made  a  difference  to  consumer 
behavior? 

A  I  repeat  what  I  said.  •  I  think  the  fact  that  the 
tobacco  industry  knew  that  tobacco  —  that  nicotine  was 

10  addictive  and  had  made  it  public  and  had  not  denied  it,  I 

11  think  that  would  have  made  a  difference. 

12  Q  Anything  else? 

13  A  Well,  whatever  they  discovered  that  they  didn't 

14  reveal,  yes.  I  don't  know  what  else. 

15  Q  I'm  just  asking  what  you  know. 

16  A  That's  all  I  know. 

17  Q  Okay.  Now,  can  you  tell  me  when  it  was  that  the 

18  fact  that  nicotine  was  addictive  became  public  knowledge? 

* 

19  A  I  have  no  idea. 

20  Q  Well,  do  you  know  of  any  time  when  it  wasn't 

21  public  knowledge? 

22  A  Well,  as  a  scientific  fact? 

23  Q  Well,  publicly  stated;  newspapers,  lay  press? 

24  A  Well,  I  think  a  lot  of  people  consider  them 

25  addictive,  but  they  were  not  being  admitted  to  by  the 
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tobacco  industry. 

2  Q  First,  let's  get  straight.  Has  there  been  any 

3  time  in  history  that  you  can  recall  or  know  when  cigarette 

4  smoking  has  not  been  said  to  be  addictive  in  the  lay  press 

5  and  in  publications? 

6  A  Well,  I  think  back  to  the  time  that  the 

presidents  of  the  companies  testified  before  Congress  and 

8  they  each  said  it  was  not  addictive. 

9  Q  I'm  sorry? 

10  A  Each  of  the  presidents  when  they  testified  before 

11  Congress  two  or  three  years  ago,  four  years  ago. 

12  Q  I'm  not  really  putting  my  question  properly.  I'm 

13  talking  about  what's  been  in  the  public  domain,  what  you 

14  can  read  in  newspapers  and  in  the  lay  press.  Has  there 

15  been  any  time  when  cigarettes  have  not  been  said  to  be 

16  addictive  in  the  lay  press? 

17  A  Well,  I  thought  that  those  hearings  were  public 

18  record,  and  so  the  fact  that  they're  saying  they're  not 

19  addictive  is  being  reported  publicly. 

20  Q  Okay. 

21  A  I  don't  — 

22  Q  Any  other? 

23  A  None  comes  to  mind. 

24  Q  In  fact,  we  could  go  back  and  Reader's  Digest  and 

25  Time  magazine  and  newspapers  going  back  for  decades  and 
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1 

find  it  being  said  that  cigarettes  and  nicotine  are 

2 

addictive/  true? 

3 

A  I  don't  remember  any,  and  I  don't  know  who  said 

4 

it/  if  they  did. 

5 

Q  Well/  is  there  any  secret  to  the  public  that 

6 

nicotine  was  addictive? 

7 

A  Well/  it  was  secret  to  the  extent  that  the 

8 

tobacco  companies  were  not  acknowledging  that  it  was 

9 

addictive. 

10 

Q  So  that  made  it  a  secret? 

11 

A  Well/  if  it's  not  confirmed/  it's  a  situation 

12 

that's  not  acknowledged,  people  are  then  guessing  that  it's 

13 

addictive. 

14 

Q  So  if  a  tobacco  — 

15 

A  I  don't  have  any  scientific  basis  to  say  that 

16 

it's  addictive  except  my  personal  experience,  and  that's 

17 

probably  where  most  of  that  came  from,  but  I  don't  know.  I 

18 

don't  know  what  documents  we're  talking  about. 

19 

Q  So  if  a  tobacco  company  denies  some  fact  about 

20 

cigarettes,  that  makes  that  fact  secret,  even  if  everybody 

21 

else  knows  it? 

22 

A  Well,  if  cigarettes  are  addictive  and  nicotine  is 

23 

the  addictive  factor  and  they're  denying  or  they're  saying 

24 

that  cigarettes  are  not  hazardous  to  health,  then  I  think 

25 

they're  denying  that. 

« 

-  ! 
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1 

Q  I  see.  Have  you  ever  heard  tobacco  companies  say 

2 

that  cigarettes  are  safe? 

3 

A  They  have  said  that  they're  not  hazardous  to 

4 

human  health. 

5 

Q  Not  hazardous.  When  was  the  last  time  that  that 

6 

statement  was  made? 

7 

A  I  don't  know. 

8 

Q  Are  you  aware  of  any  statement  after  1954  by  a 

9 

tobacco  company  saying  that  cigarette  smoking  is  not 

10 

harmful  or  not  hazardous? 

11 

A  I  don't  think  I've  seen  any  statement  either  way 

12 

by  the  tobacco  companies,  that  it  was  or  was  not,  or  that 

13 

you  should  or  should  not  smoke. 

14 

Q  Isn't  it  true  that  the  scientific  company  wrote 

15 

in  a  published  article  saying  that  nicotine  was  addictive 

16 

as  early  as  the  1940s? 

17 

A  I  think  there  have  been  reports  to  that  effect. 

18 

Q  Okay.  So  when  it  comes  to  the  scientific 

19 

community,  there's  never  been  a  secret  about  nicotine  being 

20 

addictive,  is  there? 

21 

A  Well,  being  secret  and  being  accepted  is  two 

22 

different  things.  I  don't  think  the  entire  scientific 

23 

community  accepted  those  findings. 

24 

Q  Well,  it  certainly  was  publicly  stated  by 

25 

scientists  going  back  for  decades  and  decades  that  nicotine 

i 
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1  was  addictive/  true? 

2  A  I  think  there  have  been  statements  by  people  over 

3  the  years  to  that  effect. 

4  Q  And  indeed,  there  was  a  debate  within  the 

5  scientific  community  about  whether  nicotine  was  addictive 

6  in  the  early  1960S/  true? 

7  A  There  may  still  be  a  debate,  I  don't  know. 

8  Q  You  just  don't  know.  You  don't  know  today 

9  whether  the  right  way  to  talk  about  cigarettes  is  whether 

10  they're  addictive  or  whether  they're  habituating,  you  don't 

11  know  the  answer  to  that  either  today? 

12  A  No,  because  the  ultimate  question  is  are  they 

13  hazardous  to  human  health. 

14  Q  And  do  you  know  the  answer  to  that  question  as  a 


15  scientist? 


I'm  not  a  scientist,  so  I  don't  have  any 


17  scientific  opinion. 


18  Q  Do  you  take  issue  with  the  fact  of  —  well,  let 

19  me  go  back  to  something  else. 

20  Can  you  identify  any  representation,  false 

21  representation  made  by  the  tobacco  industry  that  was  relied 

22  upon  by  any  consumer? 

23  A  I  have  no  individual  acts,  no. 

24  Q  Can  you  tell  me  any  statement  by  a  tobacco 

25  industry  publicly  that  was  known  to  be  false  at  the  time 


Professional  Reporters  *  428  Dean  A.  McGee \  OKC,  OK  73102 
(405)  272-1006  (800)  376-1006  fax  (465)  272-0559 


//legacy.library.ucsf.effldticKmihctQ^aOO^pdf.industrydocuments. ucsf.edu/docs/rhhl000' 


h  ymrA 


1  that  it  was  made? 


MR.  MIKHAIL:  Object  to  the  form. 

Q  (BY  MR.  BERNICK)  Anybody  within  the  tobacco 


4  industry. 


Okay.  Repeat  the  question. 


6  Q  Can  you  identify  for  me  any  statement  made  by 

7  anybody  working  by  or  for  the  tobacco  industry  that  was 

8  known  to  be  false  at  the  time  that  it  was  made? 

9  A  I’m  sorry,  I'd  ask  you  to  repeat  it  again. 

10  Q  That's  all  right.  Can  you  identify  for  me  any 

11  statement  made  by  anybody  working  for  or  on  behalf  of  the 

12  tobacco  industry  which  was  known  to  be  false  at  the  time 

13  that  it  was  made,  public  statement? 

14  A  I  don't  —  I  don't  recall  any  public  statements 

15  at  all  one  way  or  the  other,  so  I  can't  — 

16  Q  Okay.  Can  you  tell  for  me  —  can  you  tell  me 

17  whether  you  can  state  today  that  there  is  any  fact  about 

18  cigarette  smoking  that  was  misstated  or  concealed  from  the 

19  scientific  community,  as  they  didn't  know  it? 

20  A  That  the  tobacco  companies  themselves  knew  but 

21  did  not  reveal  it,  is  that  what  you're  saying? 

22  Q  That's  correct,  to  the  scientific  community? 

23  A  I  have  no  idea. 

24  Q  Okay.  Can  you  identify  —  have  you  made  any 

25  investigation  about  what  the  State  of  Oklahoma  knew  about 
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A  I'm  not  privy  —  are  you  talking  about  the  State 
of  Oklahoma  through  its  governmental  officials? 

Q  Governmental  officials/  anybody  acting  in  an 
official  capacity  on  behalf  of  the  State  of  Oklahoma.  Have 
you  made  any  investigation  to  find  out  what  people  working 
for  the  State  of  Oklahoma  knew  about  cigarette  smoking  or 
smoking  and  health  at  any  point  in  time? 

A  I'm  not  privy  to  any  of  that  information. 

Q  Do  you  know  of  anything  that  the  tobacco  industry 
has  done  historically  that  would  have  made  a  difference  to 
the  way  the  State  of  Oklahoma  has  dealt  with  cigarettes 
from  a  policy  or  legislative  point  of  view? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I'm  not  privy  to  that  either. 

Q  (BY  MR.  BERNICK)  You're  not  aware  of  any  fraud 
conducted  or  perpetrated  on  the  State  of  Oklahoma? 

A  Well,  I  haven't  looked  into  it,  I  don't  know. 

Q  Can  you  tell  us  whether  there  is  anything  that 
ought  to  be  done  differently  in  designing  or  selling 
cigarettes? 

A  Well,  other  than  to  stop  selling  them,  I  don't 
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know  how  you're  going  to  ever  make  a  safe  cigarette. 

Q  Would  you  be  in  favor  —  are  you  saying  in  this 
case  that  cigarettes  should  not  be  sold? 

A  I  don't  think  I  should  and  probably  would  not  go 
that  far,  but  I  think  that  the  full  information  that's 
known  as  to  their  dangers  and  the  dangers  to  human  health 
should  be  publicly  stated  and  put  on  every  package  of 
cigarettes  that  are  sold  so  that  whoever  the  consumer  is  is 
fully  and  completely  informed. 

Q  Isn't  it  true  that  ever  since  the  legislation  in 
1969/  that  it  is  the  federal  government  that  has  determined 
the  content  of  warnings  on  cigarette  packs? 

A  I  understand  that  they  did  that,  I  understand  the 
Surgeon  General's  warning. 

Q  Okay.  Don't  you  think  that  the  most  appropriate 
person  or  party  to  determine  the  content  of  public  health 
warnings  on  cigarettes  would  be  the  public  health 
authorities  and  particularly  the  Surgeon  General? 

A  If  they're  fully  informed  and  have  all  the  facts 
and  all  the  scientific  research. 

Q  Would  you  agree  with  me  under  those  circumstances 
it's  best  for  the  Surgeon  General  to  determine  warnings? 

A  Not  necessarily.  I  think  it  would  be  better  for 
the  tobacco  companies/  it's  their  product. 

Q  I  see.  So  if  the  tobacco  products  disagreed  with 

t 
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what  the  Surgeon  General  said  the  warnings  should  be,  the 
tobacco  companies  should  put  their  warning  on  the  pack 
rather  than  the  Surgeon  General's  warning? 

A  Sure. 

Q  You'd  feel  comfortable  with  that  as  a  consumer? 
A  Sure . 


Q  So  you'd  rather  have  the  tobacco  companies 


8  determine  what  the  public  should  know  about  the  cigarettes 


than  the  Surgeon  General? 


10  A  I  think  they  have  an  obligation  to  tell  the 

11  public,  through  whatever  channel  it  is,  whatever 

12  information  is  available. 

13  Q-  I  want  you  to  assume  the  Surgeon  General  of  the 

14  United  States  is  knowledgeable  concerning  smoking  and 

15  health;  that  is,  the  health  effects  of  smoking.  I  want  you 

16  to  make  that  assumption  for  me,  okay.  I'm  going  to  ask  you 

17  a  question,  I  want  you  to  make  that  assumption  as  an 


18  expert. 


I  don’t  know  if  I  can  assume  that  they  know 


20  everything  that's  proper,  but  I  will  for  your  question 

21  assume  it. 

22  Q  We'll  get  there  in  a  minute.  I  want  you  to  make 

23  the  assumption  that  the  Surgeon  General  knows  all  the  facts 

24  that  are  material  to  the  public  health  aspect  of 

25  cigarettes.  Can  you  make  that  assumption  with  me? 
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A  What  do  you  mean  facts  available? 

Q  Facts  that  are  relevant  to  the  public  health 
aspects  of  cigarettes. 

A  Are  you  talking  about  all  the  information  that 

5  everybody  knows? 

6  Q  All  facts  that  make  a  difference  to  public  health? 
A  Regardless  of  who  has  discovered  them? 

Q  Absolutely. 

A  If  they  are  totally  knowledgeable  about  the 
10  situation,  then  that  is  an  appropriate  device  to  do  that. 


11  yes. 


Q  So  you  would  agree  with  me  that  if  the  Surgeon 


13  General  is  totally  knowledgeable  about  the  health  effects 

14  of  smoking,  it's  better  to  have  the  Surgeon  General 

15  determine  the  warnings  than  have  the  companies  determine 

16  the  warnings,  correct? 

17  A  I  don't  know  if  it's  better  or  not.  Most 

18  products,  the  burden  on  is  on  the  companies  to  put  out  the 

* 

19  warnings  and  not  the  Surgeon  General. 

20  Q  But  most  products  don't  have  federal  legislation 

21  that  says  that  there  shall  be  labels  on  cigarettes  and  they 

22  shall  be  determined  by  Congress,  right? 

23  A  Well,  maybe  that's  —  well,  I  won't  argue  with 

24  you.  I  don't  know. 

25  Q  You  don't  know  whether  it's  better  to  have  the 
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1 


Surgeon  General  determine  the  warnings  or  not? 


2  A  No,  my  opinion  is  that  they  probably  —  all 

3  entities  ought  to  put  out  the  information. 

4  Q  Now,  can  you  tell  me  any  scientific  fact  about 

5  smoking  and  health  which  was  known  to  the  tobacco  companies 

6  but  not  known  to  the  Surgeon  General  of  the  United  States? 

7  A  Well,  I  think  there's  a  series  of  notes  about  an 

8  investigation  that  was  deliberately  not  given  to  the 

9  Surgeon  General  because  it  had  some  contrary  indications, 

10  things  about  human  health. 

11  Q  Can  you  tell  me  what  fact  the  Surgeon  General 

12  didn't  know  about  cigarettes  that  was  known  to  the  tobacco 

13  companies? 

14  A  I  can't  say  it  wasn't  known,  but  it  wasn't 

15  revealed. 

16  Q  That's  my  question  to  you.  Can  you  identify  for 

17  me  any  fact  about  smoking  and  health  which  was  known  to  the 

18  tobacco  industry  but  not  known  to  the  Surgeon  General  of 

19  the  United  States? 

20  A  I  am  not  in  a  position  to  answer  that  question. 

21  I  don ' t  know . 

22  Q  Okay.  Can  you,  as  you  sit  here  today,  identify 

23  any  attorney  working  for  or  on  behalf  of  the  tobacco 

24  industry  who  told  his  or  her  client  or  helped  that  client 

25  to  commit  a  crime  or  a  fraud,  can  you  identify  any  such 

k 
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attorney? 


2 

3 

4 

5 

6 
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8 
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A  Well,  there  were  members  of  the  Shook  Hardy  firm 
that  were  doing  things  about  the  attorney/client  privilege 
and  they  were  assisting  them,  I  think,  in  trying  to,  what 
appears  to  be  to  hide  adverse  results  or  hide  documents 
behind  the  attorney/client  privilege. 

Q  I  want  to  know.  My  question  is  crime  or  fraud. 

A  Fraud. 

Q  I  want  you  to  identify,  if  you  can,  any  attorney 
who  actually  told  his  or  her  client  or  helped  that  client 
to  commit  a  crime  or  fraud.  Just  give  me  their  names. 

A  Well,  there's  a  pattern  beginning  with  Hardy  and 
down  through  the  other  members  of  his  firm  which  were 
advising  the  tobacco  companies  that  they  represented  that 
they  could  run  documents  through  the  firm  so  they  would 
have  privilege  protections. 

Q  Is  that  all  that  you  can  say  on  that  score? 

A  Well,  you  said  crime  or  fraud.  You  know,  there's 

* 

a  question  that  if  attorneys  participate  with  their 
clients,  that  they're  aiding  and  abetting  them  to  commit  a 
crime,  they  may  be  aiders  and  abetters  in  the  conspiracy 
and  subject  to  the  criminal  penalties,  but  I  don't  have 
enough  information  in  this  case  to  do  that. 

Q  Well,  that's  what  I'm  asking.  Can  you  testify 
that,  in  fact,  there  has  been  a  crime  committed  by  the 
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1  tobacco  industry,  in  fact? 

2  A  I  have  not  looked  into  that  part.  I  don't  know. 

3  Q  Can  you  tell  me  that,  in  fact,  there  has  been  a 

4  fraud  committed  by  the  tobacco  industry,  in  fact? 

5  A  From  the  documents  that  I  have  looked  at,  it 

6  appears  that  they  have  committed  a  fraud  on  the  public, . 

7  Q  But  all  that  you  have  looked  at  are  a  selection 

8  of  documents  from  the  state. 

9  A  That's  right. 

10  Q  I'm  asking  for  a  different  point.  I'm  asking  you 

11  for  a  statement  of  a  fact.  Are  you  prepared  to  state  as  an 

12  expert  that  the  tobacco  industry,  in  fact,  committed  a 

13  fraud  at  this  time? 

14  A  Only  based  on  what  I've  seen. 

15  Q  And  you  just  don't  know  whether  that's  true  or 

16  not,  all  you  have  seen  is  what  you  have  seen  from  the 

17  state,  correct? 

18  A  If  there  is  something  else  that  will  be  contrary, 

19  I  will  be  glad  to  examine  it- 

20  Q  Now,  I  want  you  to  tell  me  specifically  what  fact 

21  was  misrepresented  or  fraudulently  concealed  by  the  tobacco 

22  industry.  Tell  me  that  fact. 

23  A  Well,  that's  why  I  need  my  other  document  is  to 

24  identify  the  reports. 

25  Q  Well,  this  is  a  pretty  basic  question,  isn’t  it. 
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Judge  Means?  What  is  the  fact  that  was  misrepresented  or 
concealed?  Judge  Means,  you  can  look  at  anything  you  want 
to  refresh  your  recollection,  but  I  want  you  to  tell  me 
ultimately  what  is  the  fact  that  was  misrepresented  or 
concealed? 

A  I'm  not  sure  that  the  papers  indicate  a 
particular  fact.  It  establishs  a  pattern.  Well,  there  is 
a  report  that  has  a  number  two  on  747.  It's  a  note  on  a 
special  meeting  in  the  UK  industry  or  environmental  tobacco 
in  London,  February  the  17th,  1988.  Reports  that  Philip 
Morris  then  expect  a  group  of  scientists  to  operate  within 
the  confines  of  decisions  taken  by  PM  scientists  to 
determine  the  general  direction  of  research,  which 
apparently  would  then  be  filtered  by  lawyers  to  eliminate 
areas  of  sensitivity.  Then  they  talk  about  the  excessive 
involvement  of  external  lawyers. 

Q  That  document  relates  to  environmental  tobacco 
smoke,  does  it  not? 

A  I  think  that's  the  basic  thrust,  yes. 

Q  Can  you  tell  me  today  whether  there  is  any  fact 
about  environmental  tobacco  smoke  that  has  been 
misrepresented  or  concealed,  in  fact,  by  the  tobacco 
industry? 

A  I  don't  know.  I  don't  know. 

Q  Can  you  tell  me  of  any  fact  which  has  been 

\ 
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1  misrepresented  or  concealed  by  the  tobacco  industry,  in 


2  fact? 

3  A  Well,  it's  hard  to  answer  that  question  because 

4  if  it's  been  concealed,  you  don't  know  about  it. 

5  Q  I  guess  that's  always  possible,  but  as  you  sit 

6  here  today  — 

7  A  But  I  don't  have  — 

8  MR.  MIKHAIL:  Let  him  finish  his  answer. 

9  A  I  don't  have  any  document  that  shows  that. 

10  Q  (BY  MR.  BERNICK)  You  don't  have  any  testimony  or 

11  document  or  information  yet;  is  that  correct? 

12  A  That's  correct. 

13  Q  Okay.  I  want  to  ask  you  a  few  questions  about 

14  the  State  of  Oklahoma  and  then  I  want  to  get  back  to 

15  talking  about  privilege.  It's  true,  is  it  not,  that  if  the 

16  State  of  Oklahoma  wanted  to,  it  could  ban  the  sale  of 

17  cigarettes? 

18  A  I  think  it  has  that  legislative  power,  yes. 


20  correct? 


It  could  also  control  the  sale  of  cigarettes. 


Yes. 

It  could  also  take  a  step  to  protect  against  kids 


23  smoking,  correct? 


A  Legislatively,  yes. 

Q  It  could  also  tax  cigarettes,  and  does? 
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1 

A  It  does,  yes. 

2 

Q  And  the  same  thing  would  be  true  in  the  federal 

3 

government,  the  federal  government  has  the  power 

4 

legislatively  to  do  any  one  of  those  things,  true? 

5 

A  Yes. 

6 

Q  In  fact,  isn't  it  true  that  over  time  different 

7 

states,  including  the  State  of  Oklahoma  have,  in  fact. 

8 

taken  steps  to  control  the  sale  of  cigarettes? 

9 

A  I  think  they  have,  yes. 

10 

Q  Well,  there  are  requirements  for  being  able  to 

11 

merchandise  cigarettes  in  the  state  of  Oklahoma,  are  there 

12 

not? 

13 

A  Yes,  there's  regulations  about  sale  to  minors. 

14 

We  have  a  continuing  problem  with  sales  by  the  tribes  on 

15 

their  sovereign  land,  yes. 

16 

Q  And,  in  fact,  the  State  of  Oklahoma  also  taxes 

17 

cigarettes,  does  it  not? 

18 

A  Yes. 

19 

Q  It's  made  billions  of  dollars  from  excise  taxes 

20 

on  cigarettes,  correct? 

21 

A  I  have  no  idea,  but  I'm  sure  it's  substantial. 

22 

Q  Was  Oklahoma  one  of  the  states  at  the  turn  of  the 

23 

century  that  decided  to  ban  cigarettes  for  a  period  of  time? 

24 

A  I  think  so.  I  don't  —  I  can't  remember  any 

25 

details,  but  it  seems  as  if  there  was  a  ban  at  one  time. 

« 
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1  Q  Is  it  true  that  literally  for  decades  there  has 

2  been  an  active  discussion  at  the  federal  government  level 

3  of  the  health  effects  of  cigarettes? 

4  A  I  think  so,  yes. 

5  Q  Is  it  also  true  there’s  been  an  active  discussion 

6  at  the  federal  government  level  about  addiction  to 

7  cigarettes? 

8  A  Yes. 

9  Q  Economic  costs  of  cigarettes? 

10  A  I  don’t  know  about  that. 

11  Q  Taxing  cigarettes? 

12  A  Yes. 

13  Q  Youth  smoking  of  cigarettes? 

14  A  Yes. 

15  Q  There  have  been  proposals  to  further  regulate  the 

16  sale  of  cigarettes  going  back  into  the  1970s  because 

17  they’re  addictive,  true? 


A  I  don’t  know  about  that.  I’ll  accept  what  you 


19  said. 


Q  Well,  don't  you  remember  that  you  had  the 


21  deposition  of  Father  Drylan,  did  you  not? 

22  A  I  perused  that,  yes. 

23  Q  And,  in  fact,  didn't  he  propose  further 

24  legislation  in  the  1970s,  further  legislation  of  cigarettes 

25  because  they  were  addictive? 
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- - -  W  II  .1.1  A  l\/l  W  - 

A  I  don't  remember  that/  but  if  you  say  it  was/ 

2 

that's  fine. 

3 

Q  Well/  but  is  it  true  that  literally  for  decades 

4 

the  addictive  qualities  of  cigarettes  have  been  discussed 

5 

at  the  federal  level  in  support  of  proposed  legislation  for 

6 

cigarettes? 

7 

A  I  don't  know.  I  didn't  follow  it  at  that  time,  I 

8 

have  no  idea. 

9 

Q  Would  it  be  fair  to  say  that  the  health  effects 

10 

of  cigarettes/  including  their  addictive  qualities/  has 

11 

been  the  subject  of  political  debate  at  the  federal  level 

12 

for  a  very,  very  long  time? 

13 

A  I  would  agree  with  that. 

14 

Q  Okay.  Now,  in  the  state  of  Oklahoma,  we  could  go 

15 

and  take  a  look  at  the  legislation  and  regulations  that 

16 

have  evolved  in  this  state  and  we  could  find  that  there's  a 

17 

state  policy  that's  reflective  here  in  Minnesota  regarding 

18 

cigarettes,  correct?  Did  I  say  Minnesota? 

19 

MR.  MIKHAIL:  You  spent  too  much  time  in 

20 

Minnesota  in  the  winter,  I  might  add. 

21 

MR.  BERNICK:  I'll  withdraw  the  question. 

22 

THE  WITNESS:  Do  you  want  to  go  for  lunch  now? 

23 

Q  (BY  MR.  BERNICK)  Would  it  be  fair  to  say  that  if 

24 

we  took  a  look  at  the  legislation  and  the  regulations  that 

25 

have  been  passed  here  in  the  state  of  Oklahoma  over  the 

* 
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years  that  we  would  find  that  those  —  that  that 
legislation  and  those  regulations  reflect  an  overall  policy 
with  regard  to  the  sale  of  cigarettes? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  don't  know.  I  haven’t  looked  into  it.  I  would 
assume  that's  probably  true. 

Q  (BY  MR.  BERNICK)  Well,  I  mean,  since  time 
runneth  not  to  the  contrary.  State  of  Oklahoma  has  allowed 
the  sale  of  cigarettes  as  a  legal  product,  correct? 

A  Yes. 

Q  It  has  allowed  and  permitted  citizens  of  the 
state  of  Oklahoma  to  make  their  own  choices  on  whether  they 
want  to  smoke  or  not? 

A  That ' s  correct . 

Q  It  has  allowed  the  federal  government  to  go  ahead 
and  create  the  warnings  that  are  on  packages  of  cigarettes? 

A  I  don't  think  they  allowed  the  federal  government 
to  do  anything,  but  it  did  occur. 

* 

Q  They  had  to.  There  was  a  law,  right? 

A  That ' s  right . 

Q  Okay.  And  nobody  from  the  State  of  Oklahoma  in 
an  official  capacity  has  sought  to  change  federal  control 
over  warnings  on  cigarettes,  correct? 

A  I?m  not  aware  of  any. 

Q  Okay.  Is  it  also  true  that  the  State  of  Oklahoma 

« 
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as  part  of  its  policy  towards  cigarettes  has  regulated  the 
sale  of  cigarettes  insofar  as  minors  are  concerned? 

A  Yes. 

Q  Is  it  also  true  that  part  of  that  policy  is 
really  not  to  do  anything  other  than  to  tell  retailers  that 
they  can't  sell  to  people  under  a  certain  age? 

A  I  can't  answer  that  question  because  I  don't  know 
what  they  intended,  but  that's  all  they've  done  apparently. 

Q  And  hasn't  it  been  —  hasn't  it  been  part  of  the 
policy  of  the  State  of  Oklahoma  for  literally  decades  that 
it  would  make  money  off  the  sale  of  cigarettes  through 
exercise  —  excise  taxes? 

A  I  think  that's  our  intent  is  to  make  money  off  of 
it,  yes. 

Q  Okay.  Do  you  think  it's  defensible  in  your  own 
view,  based  upon  your  own  experience,  for  the  State  of 
Oklahoma  to  allow  the  sales  of  cigarettes  and  to  profit 
from  those  sales  of  cigarettes  while  at  the  same  time  that 
they’re  suing  the  industry  for  the  sale  of  cigarettes 
saying  that  the  state  has  lost  money;  does  that  make  sense 
to  you? 

MR.  MIKHAIL;  Object  to  the  form. 

A  It  doesn't  bother  me  any  at  all. 

Q  (BY  MR.  BERNICK)  Doesn't  bother  you.  Do  you 
think  it  would  be  appropriate  in  this  case  for  the  State  of 

i 

Professional  Reporters  *  428  Dean  A.  McGee,  OKC,  OK  73102 
(405)  272-1006  (800)  376-1006  Pax  (405)  272-0559 


http://legacy.library.ucsf.e^c(ticKHnLhEtQ^aQQ^pdf.industrydocuments.ucsf.edu/docs/rhhl0001 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


_ _ wjt.t.jam  w  mf.ans.  Arrnrrsr?7  ism - LQ& 

Oklahoma  to  accept  responsibility  for  the  policies  that 
it's  allowed,  that  it's  followed  for  all  these  years  in 
this  state,  including  to  allow  cigarettes  to  be  sold  as  a 
legal  product  and  to  profit  from  them  through  excise  taxes, 
do  you  think  that  the  state  should  take  responsibility  for 
that  in  this  suit? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I've  never  thought  about  that.  I  have  no  idea. 

Q  (BY  MR.  BERNICK)  You  mean  in  all  this  work,  this 
200  hours  that  you  spent  on  this  case,  you  haven't  even 
asked  yourself  whether  the  State  of  Oklahoma  has 
responsibility  for  the  sale  of  cigarettes  and  for  the 
problems  they're  complaining  about,  you've  never  asked  that 
question? 

MR.  MIKHAIL:  Object  to  the  form.  He  wasn't 
asked  to  form  an  opinion  on  that. 

A  I've  had  too  many  things  to  think  about  besides 

that . 

Q  (BY  MR.  BERNICK)  Okay.  So  all  that  you've 
thought  about  as  concerns  this  case  is  what  the  state's 
lawyers  told  you  to  think  about? 

A  Oh,  no.  Oh,  no. 

Q  Well,  you  thought  about  other  things,  too? 

A  Well,  as  they  occurred  to  me,  yes,  if  it  was 

applicable  to  the  opinion,  but  the  state's  thrust  of  their 

* 
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agenda  regarding  cigarettes  is  obviously  going  to  change 
over  years  as  the  governmental  —  the  people  in  the 
government  positions.  So  there's  nothing  consistent  about 
it.  It's  not  like  a  corporation  where  you  have  a  longer 
continuity.  But  the  fact  that  they  are  taxing  the 
cigarettes  to  gain  a  revenue  and  then  they  feel  that  there 
has  been  some  wrong  committed/  I  see  nothing  wrong  with 
8  trying  to  correct  that. 

Q  But  do  you  think  that  the  State  of  Oklahoma 

10  should  accept  the  responsibility  for  what  it  has  done 

11  regarding  the  sale  of  cigarettes  over  the  years? 

12  MR.  MIKHAIL:  Object  to  the  form.  It's  also  a 

13  legal  question.  We  talked  earlier  about  the  Court  deciding 

14  issues  of  fraud  and  deceit.  This  is  the  same  thing.  This 

15  is  an  issue  for  the  judge,  it's  been  addressed,  it's  going 

16  to  be  addressed,  this  is  not  what  this  expert  was  proffered 


17  for. 

18  A  I  don't  have  any  answer. 

19  Q  (BY  MR.  BERNICK)  I'll  just  ask  you.  You're 

20  acting  as  an  expert  for  the  state  in  this  case,  right? 

21  A  That's  the  idea. 

22  Q  And  you  don't  feel  that  it's  important  for  you  to 

23  understand  and  feel  comfortable  with  the  merits  of  the 

24  claims  that  they're  making? 

25  MR.  MIKHAIL:  Object  to  the  form. 
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Not  within  this  —  not  within  this  narrow 


2  assignment/  no. 


3  Q  (BY  MR.  BERNICK)  Okay.  The  —  there's  one  thing 

4  I  forgot  to  ask  you.  Are  you  an  antitrust  expert? 


6  Q  And  you've  not  reached  any  conclusions  on  whether 

7  there  has  been  an  unlawful  restraint  of  trade  or  unlawful 

8  anticompetitive  conduct  by  the  industry? 


10  Q  Let's  talk  a  little  bit  about  privilege. 

11  AX  have  dealt  with  issues  in  the  antitrust  area, 

12  but  it's  —  I  am  not  an  expert  by  any  means. 

13  Q  Okay.  Let  me  talk  about  attorney/client 

14  privilege.  Would  you  agree  with  me  that  the 

15  attorney/client  privilege  is  an  important  part  of  our  juris 


16  prudence? 


Absolutely. 


18  Q  That  very  important  to  our  juris  prudence  is  the 

19  right  to  consult  with  counsel? 

20  A  Absolutely. 

21  Q  And  that  if  the  attorney/client  privilege  were 

22  not  to  exist,  it  would  be  very  difficult  for  people  to 

23  consult  with  their  lawyers  and  that  basic  right  would  be 

24  jeopardized? 

25  A  Well/  I  don't  know  how  difficult  it  would  be  but 
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it  certainly  enhances  the  relationship  if  the 
2  confidentiality  is  present,  that  it  continues,  yes. 
s  Q  So  the  attorney/client  privilege  becomes  a  very 

4  important  and  fundamental  right  to  preserve? 

5  A  It's  a  fundamental  right  to  our  system  of 

6  justice,  yes. 

Q  Now,  from  time  to  time  in  litigation,  the 

8  attorney/client  privilege,  and  by  that  I  mean  not  only 

9  attorney/client  privilege,  per  se,  but  also  work  product, 

10  attorney/client  related  privileges  become  an  issue,  right? 

11  A  I  would  not  characterize  work  product  as  a 

12  privilege.  It’s  a  limitation  on  discovery. 

13  Q  Okay.  But  it  has  the  effect  of  preserving  the 

14  confidentiality  of  communications  that  are  created  by 


15  lawyers? 

16  A  That's  right. 

17  Q  Okay. 

18  A  The  purpose  is  the  same. 

19  Q  The  purpose  is  the  same.  From  time  to  time, 

20  claims  of  privilege  get  litigated,  right? 

21  A  Oh,  yes. 

22  Q  Okay.  And  when  claims  of  privilege  get 

23  litigated,  by  and  large  the  first  step  is  that  the  party 

24  seeking  to  protect  information  has  to  make  a  claim  of 

25  privilege? 
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Absolutely. 

That's  kind  of  the  first  step  of  the  process. 


1JM. 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 

Q 


A  Yes. 

Q  And  under  our  system  and  under  the  rules  of 
conduct  that  apply  in  our  system,  in  order  for  a  privilege 
to  be  claimed,  there  should  be  a  good  faith  basis  for  the 
claim,  correct? 

A  Yes,  I  think  there  has  to  be  some  basis  for  it. 

Q  But  that's  basically  the  requirements  imposed 
upon  a  party  or  a  lawyer  making  a  claim  of  privilege  is 
that  he  or  she  must  have  a  good  faith  basis  for  making  a 
claim? 

A  A  claim  of  privilege? 

Q  Yes. 

A  Oh,  yes . 

Q  All  right.  Now,  at  some  times  as  the  claim  is 
then  litigated,  it  can  be  upheld  by  the  Court  or  it  could 

be  overruled  by  the  Court;  is  that  right? 

* 

A  Yes. 

Q  The  mere  fact  that  a  claim  of  privilege  is  not 
ultimately  upheld  doesn't  mean  that  it  was  made  in  bad 
faith,  correct? 

A  That ' s  correct . 

Q  Okay.  Now,  today  if  we  go  through  the  claims  of 
privilege  that  have  been  made  in  connection  with  the 

t 
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privilege  by  the  tobacco  industry,  whether  those  rulings 
have  been  consistent,  inconsistent,  in  conflict  or  in 
harmony;  have  you  done  that? 

A  I  have  not  looked  into  that. 

Q  The  fact  that  rulings  today  in  other  courts  have 
been  in  some  cases  that  the  privileges  don't  apply,  again, 
doesn't  mean  that  they  were  improperly  invoked  to  begin 
with,  correct? 

A  Well,  the  fact  that  the  privilege  assertion  was 
upheld  or  denied,  per  se,  doesn't  indicate  bad  faith  one 
way  or  the  other. 

Q  Right.  And,  therefore,  if  you  wanted  to  reach  a 
determination,  you.  Judge  Means,  wanted  to  reach  a 
determination  about  whether  a  document  was,  in  fact, 
privileged  or  whether  a  claim  of  privilege  was  proper, 
you'd  have  to  go  back  and  make  that  determination  on  a 
case-by-case  basis  with  regard  to  each  of  the  documents 
where  the  claim  is  being  made,  true? 

A  Well,  if  I  were  sitting  as  a  trial  judge  and  had 

i 
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106 

to  make  that  determination,  yes,  but  as  an  expert,  I  don't 
have  to  do  that. 

Q  Okay.  Let's  just  talk  about  what  you  would  have 
to  do  if  you  were  a  trial  judge  first  and  then  we'll  talk 
about  the  extent  to  which  you  feel  that  you're  in  a 
different  position. 

If  a  trial  judge  is  making  a  determination  about 
whether  a  given  document  is  privileged  —  strike  that.  If 
the  trial  judge  is  making  privilege  determinations,  they 
have  to  be  done  on  a  document-by-document  basis,  correct? 

A  That's  right. 

Q  And  in  assessing  the  privilege  claim  with  regard 
to  any  document,  the  judge  has  to  be  apprised  of  all  of  the 
relevant  facts  that  pertain  to  the  claim  of  privilege  as  to 
that  document  at  that  time,  correct? 

A  Well,  I  think  they  can  look  at  the  documents,  if 
you're  looking  at  them  in  camera  and  make  the  determination 
from  the  document. 

* 

Q  Right.  And  when  they're  making  that 
determination  as  to  any  given  document,  the  judge  has  to 
consider  all  of  the  relevant  facts  concerning  that 
document,  correct,  take  a  look  at  the  document  itself,  may 
consider  other  evidence  that  pertains  to  how  the  document 
was  generated  and  whether  the  claim  is  a  valid  claim? 

A  Well,  you  can  still  do  it  from  the  face  of  the 

« 
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7, 


document.  I  suppose  that  —  I  was  trying  to  think  of  the 
procedure  when  there  is  an  assertion  that  there's  a 
privilege  and  it's  disputed  that  the  privilege  applies. 

Q  Typically,  you  look  to  the  face  of  the  document 


first.  If  you  can't  determine  from  the  face  of  the 
document,  then  the  party  claiming  the  privilege  has  to 
submit  additional  information  to  the  Court  necessary  to 
show  that  the  predicates  for  the  privilege  are  there;  would 
that  be  fair? 

A  He's  required  to  have  a  hearing  and  give  the 
parties  an  opportunity  to  offer  testimony  or  evidence  for 
or  against  the  document. 

Q  Okay.  So,  again,  in  determining  whether  a  claim 
of  privilege  is  valid  or  not,  a  judge  would  have  to  work 
with  each  document  and  as  to  each  document  consider  all  of 
the  relevant  facts  that  would  pertain  to  the  predicates  of 
privilege,  correct? 

A  He  would  unless  the  document  itself  indicates 
that  it's  not,  and  then  he  doesn't  have  to. 

Q  All  right.  Now,  likewise,  to  detemine  whether  a 

claim  of  privilege  has  been  made  in  good  faith,  it's 
claimed  that  it's  being  made  in  bad  faith,  that  would  have 
to  be  determined  on  a  case-by-case  basis,  correct? 

A  Oh,  absolutely,  yes. 

Q  Again,  considering  all  the  facts  that  will  be 


Professional  Reporters  *  428  Dean  A.  McGee,  OKC.  OK  73102 
(405)  272-1006  (800)  376-1006  Pax  (405)  272-0559 


//legacy.library.ucsf.efflriticKmihctQ^aOO^iswdf.industrydocuments. ucsf.edu/docs/rhhl0001 


WTTTJA  hf  W  MF.ANS  -  AT  IC1T TZT  77  1QQR - WL 

1 

relevant  to  a  particular  document,  correct? 

2 

A  Yes. 

3 

Q  Now,  in  this  particular  case,  claims  of  privilege 

4 

have  been  made  for  a  wide  variety  of  documents,  correct? 

5 

A  Yes.  I  think  there’s  a  wide  variety  of  documents. 

6 

Q  And  it's  true,  is  it  not,  that  you  have  not 

7 

analyzed  all  of  the  facts  relevant  to  claims  of  privilege 

8 

as  to  each  document  that  you  have  looked  at,  correct? 

9 

A  I  have  not  gone  through  that  exercise.  The 

10 

documents  were  tendered  to  me  on  the  premise  that  they  are 

11 

all  privileged  —  I  mean,  they're  all  not  privileged  and 

12 

admissible. 

13 

MR.  RIGGS:  Excuse  me,  Mr.  Bernick.  If  we  could 

14 

take  orders  for  lunch,  if  I  could  just  break  for  a  minute  j 

15 

and  go  off  the  record,  do  you  want  to  do  that  now? 

16 

MR.  BERNICK:  Let  me  just  do  like  three  more 

17 

questions  and  then  we'll  go  ahead  and  do  that.  I 

18 

appreciate  your  saying  that. 

19 

Q  (BY  MR.  BERNICK)  Let  me  ask  a  couple  of 

20 

questions  about  scientific  matters.  It's  true,  is  it  not. 

21 

that  litigation  can  involve  scientific  matters? 

22 

A  Yes. 

23 

Q  It's  true,  is  it  not,  that  attorney/client 

24 

communications  can  involve  scientific  matters? 

25 

A  Yes. 

I 
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7  Q  Is  that  there  can  be  work  product,  attorney  work 

8  product,  that  pertains  to  scientific  matters  and  is  still 

9  work  product  and  protected,  correct? 

10  A  Per  se,  yes. 

11  Q  Okay.  Are  you  aware  of  any  situation  where  a 

12  particular  lawyer  claimed  that  a  particular  document  or 

13  piece  of  information  was  privileged  and  he  knew  at  the  time 

14  that  it  wasn't? 

15  A  I'm  not  familiar  with  that  kind  of  situation,  no. 

16  Q  You  haven't  seen  that  in  the  tobacco  industry 

17  particularly,  correct? 

18  A  It  hasn't  been  brought  to  my  attention. 

19  Q  Okay.  One  more  question  and  we'll  take  a  break. 

20  Are  you  aware  of  any  lawyers  who  have  told  other  people, 

21  any  tobacco  lawyers  that  have  told  other  people  to  falsify 

22  or  misstate  research  data  or  results? 

23  A  To  misstate  or  do  what? 

24  Q  Falsify  or  misstate  research  data  or  results. 

25  A  No. 
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Q 


Are  you  aware  of  any  lawyer  who  has  told  anybody,  j 
any  tobacco  industry  lawyers  told  anybody  to  destroy  the 
only  copy  of  research  data  results? 

A  In  answer  to  that  specific  question,  no. 

Q  Are  you  aware  of  any  lawyer,  any  tobacco  industry 
lawyer,  who  has  told  anyone  to  mislead  or  lie  to  the 
scientific  community  or  regulatory  authorities? 

A  I  have  not  seen  anything  in  that. 

Q  Are  you  aware  of  any  tobacco  industry  who  has 
told  —  any  tobacco  industry  lawyer  who  has  told  anybody  to 
conceal  information  where  there  was  an  obligation  to 
disclose  it? 

A  Told  them  to  conceal  it  where  there  was  an 
obligation;  no,  I  have  not  seen  anything  like  that. 

Q  Are  you  aware  of  any  tobacco  industry  lawyers  who 
have  told  anybody  to  terminate  research  that  was  in  process? 

A  Well,  there  was  something  about  the  mouse  house 
that  was  ordered  terminated. 

Q  I'm  asking  about  lawyers.  Are  you  aware  of  any 
situation  where  a  lawyer  acting  for  the  tobacco  industry 
has  told  anybody  to  terminate  research  in  the  process? 

A  I  have  not  seen  anything,  no. 

Q  Are  you  aware  of  any  lawyer  working  for  the 
tobacco  industry  or  on  behalf  of  the  tobacco  industry  who 
has  knowingly  sought  to  have  his  or  her  client  not  comply 

« 
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4  order? 


20  the  heart  attack? 


22  contributed  to  it. 
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1 


A 


No. 


2  Q  When  did  you  start  to  smoke? 

3  A  I  didn't  start  smoking  until  after  I  had  been  in 

4  the  Army  and  went  back  to  school  at  Norman  and  I  was 

5  working  in  a  pool  hall.  Bad  association.  It  was  kind  of  a 

6  social  thing,  you  know. 

7  Q  So  you  were,  what,  in  your  20s? 

8  A  Uh-huh . 

9  Q  Okay.  And  by  that  time,  how  many  of  your 

10  brothers  were  already  smoking? 

11  A  I  think  by  that  time  four  of  us  were  smoking. 

12  The  others  never  did.  The  next  to  the  youngest  one 

13  participated  in  FFA  in  the  Sand  Springs  High  School  and  he 

14  raised  hogs,  and  then  it  became  the  thing  to  do  was  out 

15  there  behind  the  hog  pens  everybody  got  to  smoke 

16  cigarettes,  and  that's  when  he  started. 

17  Q  I  take  it  even  when  you  started  to  smoke  that  you 

18  knew  that  smoking  could  be  bad  for  you? 

19  A  Well,  I  knew  that  it  probably  wasn't  the  thing  to 

20  do,  but  I  don't  think  I  really  realized  the  impact. 


22  you? 


Q  But  did  you  know  that  smoking  could  be  bad  for 


A  Well,  I  knew  it  would  make  me  short  winded. 

Q  When  did  you  first  hear  that  smoking  could  cause 


25  cancer? 
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Q  So  you  quit  for  how  long? 

A  Well/  it  was  off  and  on  after  that  until  I 
finally  quit  permanently. 

Q  The  periods  of  time  —  what  was  the  longest 

5  period  of  time  that  you  quit  prior  to  the  early  '80s? 

6  A  I  don't  remember. 

Q  Did  you  go  for  a  month,  weeks,  days? 

8  A  Oh,  six  months,  a  year,  maybe. 

9  Q  Then  you  started  up  again? 

10  A  Yeah. 

11  Q  What  would  make  you  start  up  again? 

12  A  I  don't  know.  I  remember  one  New  Year's  going  to 

13  a  party  and  before  I  knew  the  night  was  out,  I  had  smoked 

14  half  a  pack  of  cigarettes.  And  I  —  you  know,  I  think  that 

15  there  is  still  a  desire  in  certain  settings,  you  have  a 

16  drink,  a  cup  of  coffee  in  the  morning. 

17  Q  At  any  time  did  you  quit  or  try  to  quit  —  you 

18  ever  have  a  situation  where  you  tried  to  quit  and  just 

* 

19  literally  couldn't  quit  even  for  a  day,  or  were  they  all 

20  situations  where  you  quit  for  a  period  of  time  and  then 

21  took  it  up  again? 

22  A  Yeah,  usually  after  three  or  four  days  you  either 

23  went  through  the  barrier  of  not  wanting  any  or  started  up 


24  again. 


Q  So  when  you  took  it  up  after  that  time,  had  you 
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been  off  it  for  more  than  three  or  four  days? 

A  Sometimes . 

Q  What  would  cause  you  to  take  cigarettes  back  up 
again  was  just  a  social  situation? 

A  No,  a  physical  need. 

Q  Any  time  that  you  quit,  did  you  use  some  aid,  gum? 
A  Well,  I  may  have  tried  Nicorette  or  something. 


8  but  — 

9  Q  Nicorette? 

10  A  I  never  found  anything  very  effective.  X  have  a 

11  friend  who  —  we  had  a  bet  on  who  was  going  to  quit,  and 

12  you  lost  the  bet  if  you  started  smoking  again.  He  walked 

13  around  with  his  pipe  like  a  pacifier  because  he  was  still 

14  getting  some  residual  out  of  the  pipe,  I  think.  But  there 

15  are  different  gimmicks  that  we  used  to  try  to  stop. 

16  Q  But  nicotine  replacement,  do  you  recall  using  any 

17  nicotine  replacement  to  quit? 

18  A  No.  In  those  days  there  was  no  such  thing  as  a 

19  patch,  as  I  understand  now. 

20  Q  All  right.  When  did  you  first  come  to  the 

21  conclusion  —  you  said  earlier  you  thought  that  nicotine 

22  was  addictive.  When  did  you  first  come  to  the  conclusion 

23  that  nicotine  was  addictive? 

24  A  First  time  I  tried  to  quit. 

25  Q  Back  in  the  '60s? 
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part  of  rendering  a  legal  service  to  your  client? 

A  That's  correct. 

Q  Better  to  have  counseling  than  have  litigation? 

A  Absolutely. 

Q  Is  it  implicit,  in  your  view,  in  the  concept  of 
counseling  that  ultimately  the  lawyer  provides  the  advice 
but  the  client  makes  the  decision? 

A  They're  supposed  to,  that's  correct. 

Q  Is  it  important  for  a  lawyer  in  providing 
counseling  to  his  or  her  client  to  lay  out  different 
options  or  alternatives  for  the  client  to  consider? 

A  If  there  are  alternatives  to  be  considered,  yes, 

I  think  the  lawyer  has  an  obligation  to  make  the  client 
aware  of  those. 

Q  And  if  there  are  alternatives  or  options,  it  is 
also  part  of  the  lawyer's  obligation  to  explore  the 
benefits  and  risks  that  are  associated  with  those  options; 
would  that  also  be  fair? 

A  He  should,  yes. 

Q  Now,  I  think  we've  already  established  in  your 
testimony,  or  we  discussed,  at  least,  that  from  time  to 
time  in  litigation  there  can  be  scientific  issues? 

A  Yes. 

Q  Product  liability  litigation  often  has  scientific 
issues,  right? 

* 
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Q  Is  it  also  true  that  not  only  does  science 
sometimes  play  a  role  in  litigation  but  science  sometimes 
has  public  relations  dimensions  to  it? 

A  Yes. 

Q  You  can  have  a  situation  where  a  product  is  the 


subject  of  a  scientific  study  that's  published  that  raises 


a  health  or  safety  question  and  then  the  matter  is  not  just 
litigation  and  it's  not  just  science,  it's  also  a  question 
of  public  controversy  and  public  relations,  right? 

A  That's  right. 

Q  And  that  happens  from  time  to  time,  right? 

A  Yes. 

Q  And  when  that  happens,  there  can  also  be 
regulatory  implications  or  signs? 

A  Yes,  more  and  more. 

Q  More  and  more.  Do  you  think  it's  wrong.  Judge 
Means,  to  do  scientific  research  for  litigation  purposes? 

MR.  MIKHAIL:  Object  to  the  form. 

A  No,  I  don't  think  it's  wrong. 

Q  (BY  MR.  BERNICK)  Do  you  think  it’s  wrong  to  do 
scientific  research  for  public  relations  purposes? 

MR.  MIKHAIL:  Object  to  the  form. 

A  In  that  narrow  question,  no. 

Q  (BY  MR.  BERNICK)  Well,  just  because  science  — 
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scientific  research  is  being  done  to  respond  to  a  public 

2  relations  issue  doesn't  mean  that  it's  bad  scientific 

3  research,  does  it? 

4  A  No#  no. 

5  Q  Is  the  science  any  less  valid  as  science  if  it's 

6  done  for  litigation  purposes  or  PR  purposes? 

A  If  it's  done  properly,  it  should  be  valid. 

8  Q  Okay.  Would  it  be  fair  to  say  that  the  best  way 

9  to  judge  science  is  by  the  quality  of  the  science  itself, 

10  rather  than  the  purpose  for  which  it's  done? 

11  A  Judging  the  science  by  itself,  that's  correct. 

12  Q  Now,  companies  have  to  make  judgments;  companies 

13  who  are  involved  in  producing  products  have  to  make 

14  judgments  about  what  kind  of  research  to  do  concerning 

15  their  product,  don't  they? 

16  A  They  have  a  duty  to  do  that,  yes. 

17  Q  And  when  a  company  makes  a  judgment  about  what 

18  kind  of  research  to  do,  a  company  is  going  to  have  to 

19  consider  things  like  is  there  a  need  for  the  research. 


20  right? 


Yes. 


22  Q  is  the  research  being  proposed  novel  or  has  it 

23  already  been  done  before,  that  would  be  a  reasonable 

24  consideration  to  look  into,  right? 

25  A  That  would  be  part  of  it,  yes. 
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Q  The  cost  of  the  research? 


Yes. 


Q  The  expense  of  the  research  in  terms  of 
personnel? 

5  A  Well/  that  may  be  a  factor  or  not.  It  depends  on 

6  if  the  research  is  necessary  or  not. 

Q  All  things  would  all  have  to  be  weighed  and 

8  balanced,  right? 

9  A  They’re  all  part  of  the  formula. 

10  Q  The  company  would  also  have  to  consider  its  legal 

11  responsibility  to  conduct  research? 

12  A  Absolutely. 

13  Q  The  company  would  also  have  to  consider  legal 

14  risks  associated  with  doing  the  research,  correct? 

15  A  Well,  I  don't  know  what  you  mean  by  that.  The 

16  legal  risk  to  whom? 

17  Q  Well,  there  are  situations  where  research  itself 

18  can  create  risks? 

19  MR.  MIKHAIL:  Object  to  the  form. 

20  A  Well,  if  you  have  a  product  that's  a  dangerous 

21  product,  you  have  an  obligation  to  know  your  product.  You 

22  may  have  to  do  it  regardless  of  the  risk. 

23  Q  (BY  MR.  BERNICK)  You  may  have  to,  but  it's 

24  certainly  appropriate  for  the  company  in  considering 

25  whether  to  do  certain  research  to  consider  not  only  the 
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legal  responsibility  to  do  the  research  but  the  litigation 
risks  associated  with  doing  the  research  itself/  correct? 
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A  Well/  that's  part  of  the  formula.  The  problem 
comes  is  which  do  you  put  first. 

Q  Whichever  one  you  put  first,  it's  perfectly 
proper  for  a  company  to  consider  litigation  risks  and 
decide  what  research  to  do,  correct? 

A  They  can  consider  litigation  risks,  they  should, 

yes. 

Q  Okay.  And  there  are  certain  areas  there  can  be 
product  liability  litigation  risks,  correct? 

A  Yes . 

Q  There  also  can  be  antitrust  litigation  risks,  can 
there  not? 

A  Yes. 

Q  And  there  is  a  whole  doctrine  of  antitrust  law 
that  goes  to  whether  the  conduct  of  research  on  an  industry 
or  joint  basis  creates  potential  restraints  of  trade? 

A  I'll  buy  that. 

Q  Do  you  know  one  way  or  the  other? 

A  I'm  not  familiar  with  that  area,  so  I  assume 
that's  true. 

Q  There  are  issues  in  intellectual  property  laws 
that  can  be  implicated  by  research,  correct? 

A  Yes. 
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1  |  q  That  is,  whether  the  research  in  some  fashion 

2  would  affect  the  rights  of  other  companies  in  the  research 

3  or  in  the  product,  right? 

4  |  A  Right.  They  need  to  be  aware  of  those  risks. 

5  I  Q  Do  you  think  it's  proper  for  lawyers  to  be 

6  involved  in  counseling  a  company  about  all  of  these 

7  different  factors  that  might  bear  on  whether  to  do 

8  scientific  research? 

9|  MR.  MIKHAIL:  Object  to  the  form. 

10  I  A  Do  I  think  it  —  now,  say  that  again.  Do  I  — 

11  I  Q  (BY  MR.  BERNICK)  Do  you  think  it's  proper  for 

12  lawyers  to  counsel  companies  on  all  of  the  different 

13  factors  that  we've  discussed  that  would  bear  upon  doing 

14  scientific  research? 

15  I  MR.  MIKHAIL:  Object  to  the  form. 

16  |  A  Yes,  I  think  they  have  --  they  should  counsel 

17  them  so  long  as  it  doesn't  involve  any  kind  of  a  crime  or  a 

18  fraud.  That  is  not  a  lawyer's  job. 

19  |  Q  (BY  MR.  BERNICK)  Okay,  well,  but  let  me  just  -- 

20  I  A  It's  not  legal  advice  then. 

21  |  Q  Nobody  wants  to  see  a  lawyer  counseling  a  client 

22  |  to  commit  a  crime  or  fraud,  right? 

23  |  A  Right. 

24  |  Q  My  question  is  a  more  general  one.  My  question 

25  I  is  whether  it's  a  proper  part  of  lawyers'  counseling  to 
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1  counsel  companies  about  all  the  different  factors  that  have 

2  to  be  considered  in  conducting  research,  including  cost, 

3  novelty,  legal  responsibility,  legal  risk? 

4  MR.  MIKHAIL:  Object  to  the  form. 

5  A  Well,  if  they're  offering  legal  advice  on  their 

6  legal  problems,  yes,  then  they're  acting  as  a  lawyer - 

7  Q  (BY  MR.  BEKNICK)  And  that  can  be  a  very  fair, 

8  indeed,  necessary' part  of  rendering  legal  services. 


9  I  correct? 


Yes. 


11  Q  Now,  ultimately  if  a  lawyer  goes  ahead  and 

12  provides  advice  like  that,  it's  up  to  the  company  to  reach 

13  a  decision,  right? 

14  A  Normally,  if  they're  the  ones  who  are  executing 

15  policy  in  the  company. 

16  Q  If  a  company  decides  not  to  do  research  because 

17  of  litigation  risk,  let's  assume  that's  what  the  company 

18  ultimately  decides,  does  that  necessarily  mean  that  the 

* 

19  lawyer  who  advised  them  acted  wrongfully? 

20  A  Well,  it  depends  on  what  that  lawyer  advised  them 

21  to  do. 

22  Q  Does  that  necessarily  mean  that  the  company  has 

23  acted  wrongfully  that  decided  not  to  do  research  due  to 

24  litigation  risk? 

25  A  Well,  it  depends  upon  the  situation.  There's  the 
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classic  case  of  the  children's  pajamas  that  were  found  to 
be  flammable.  As  I  understand  the  situation,  it  was 
determined  that  the  company  did  not  do  any  more  research 
because  economically  they  thought  they  could  withstand  the 
judgments,  which  would  be  less  than  the  cost  of  redesigning 
the  clothes. 

Q  Those  were  the  facts  of  that  particular  case? 

A  That's  right,  and  that's  improper. 

Q  But  my  question  is  really  not  the  facts  of  that 
particular  case,  my  question  is  a  more  general  one,  which 
is  just  because  a  company  decides  not  to  do  research  due  to 
litigation  risk  doesn't  necessarily  mean  the  company  is 
acting  wrongfully;  you  have  to  look  at  all  the  facts, 
right? 

A  You'd  have  to  look  at  each  case  because  generally 
I  think  that  I'm  uncomfortable  with  that  proposition  as 
putting  the  economic  basis  first. 

Q  Well,  no,  I  didn't  say  the  economic  basis  was 
first.  I  want  you  to  assume,  for  example,  that  a  company 
makes  a  product  that's  very  well  studied  and  very 
well-known.  They  have  a  whole  program  for  determining  the 
safety  of  the  product.  A  new  proposal  comes  along  for 
doing  new  research,  research  that's  never  been  tried 
before,  that  the  company  feels  is  fundamentally  very 
questionable  research  in  terms  of  its  scientific  validity 

« 
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and  they  feel  that  if  they  went  ahead  and  did  that 
research/  it  might  have  the  effect  in  a  court  of  law  of 
suggesting  that  they  endorsed  the  research;  whereas/  they 
don't.  And  they  come  to  the  conclusion  that  the  research 

5  is  not  needed  scientifically  and  that  it  poses  a  litigation 

6  risk.  Are  they  wrong  for  the  company  not  to  do  the 
research? 


MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  again,  it  depends  on  the  situation.  It  may 

10  or  may  not.  It  may  be  that  the  best  strategy  is  to  face  up 

11  to  the  fact  that  they  have,  yes,  done  the  same  scientific 

12  investigation.  And  I  don't  think  that  means  that  they 

13  endorse  anything. 

14  Q  (BY  MR.  BERNICK)  But  at  the  same  time,  it  may  be 

15  that  they're  right  about  the  litigation  risk  and  that 

16  they're  right  that  the  science  doesn't  require  —  doesn't 

17  say  that  they  should  do  this  new  research,  they  can  be 

18  right  about  that,  right? 

19  A  -  I  think  you  have  to  look  at  each  situation.  I'm 

20  hesitant  to  make  a  generalization  about  it. 

21  Q  That's  really  what  I'm  asking  you.  It's  not 

22  possible  to  say  as  a  general  proposition  that  just  because 

23  a  company  doesn't  do  research  due  to  litigation  concerns 

24  that  it's  acted  wrongfully,  you  have  to  look  at  the  facts? 

25  A  For  the  sole  reason,  I  think  that's  poor 


Professional  Reporters  *  428  Dean  A.  McGee,  OKC,  OK  73102 
(405)  272-1006  (800)  376-1006  Pax  (405)  272-0559 


//legacy.library.ucsf.efflc(ticKmLhctQ^aO0f'pdf.industrydocuments. ucsf.edu/docs/rhhl0001 


wrr.T.TAMW  MRAm-  AUGTTST  07  JQQA 


126 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rationale. 

Q  That's  a  poor  rationale? 

A  Yes . 

Q  I  mean#  even  if  all  the  science,  the  scientist 
gets  up  on  the  stand,  the  jury  believes  all  the  science  has 
been  done,  you  don't  think  it's  right  for  a  company  to 
reach  a  decision  based  upon  litigation  concerns? 

A  If  you're  taking  an  individual  case  then,  yes,  it 
would  probably  be  all  right,  but  not  as  a  general 
proposition. 

Q  So  you  just  have  to  go  case  by  case? 

A  Absolutely. 

Q  You  can't  state  generally  whether  it’s  good  or 
bad  to  decide  not  to  do  scientific  research  for  litigation 
reasons? 

A  That's  right. 

Q  Let's  talk  about  how  to  do  scientific  research. 
There  are  issues  that  a  company  is  going  to  have  to  face  on 
how  to  do  scientific  research,  right? 

A  I'm  sure  that's  true. 

Q  Do  you  have  any  expertise  in  the  area  of  how  to 
conduct  scientific  research? 

A  No. 

Q  Do  you  have  any  expertise  in  the  kinds  of  factors 
that  a  company  has  or  should  consider  in  deciding  what  kind 
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1  of  research  to  do  and  how  to  do  it? 

2  A  Other  than  their  obligation  to  produce  a  safe 

3  product . 

4  Q  But  apart  from  the  legal  obligation  to  produce  a 

5  safe  product,  you're  not  an  expert  in  the  field  of  how 

6  companies  should  go  about  deciding  to  do  research  and  how 

7  they  should  go  about  conducting  research? 

8  A  I'm  not  familiar  with  the  execution  of  those 

9  things,  no. 

10  Q  You  would  not  be  in  a  position  to  offer  any  kind 

11  of  criticism  to  the  tobacco  industry  regarding  how  they 

12  went  about  deciding  whether  to  do  research  and  what  kind  of 

13  research  to  do? 

14  A  Other  than  making  an  economic  consideration  which 

15  would  be  foremost  in  their  mind  as  opposed  to  safety 


16  hazards, 


18  a  fact? 


Do  you  ever  know  that  that  actually  occurred  for 


19  A  I  don't  know.  I'm  just  stating  the  propositions. 

20  Q  Companies  got  to  figure  out  how  to  go  about  doing 

21  research,  they  might  consider  whether  they  had  the 

22  expertise  to  do  the  research,  they  might  consider  whether 

23  the  research  is  proprietary  and  should  be  done  internally. 

24  There  are  a  whole  series  of  factors  that  they  would  have  to 

25  consider,  right? 
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Q  (BY  MR.  BERNICK)  Public  relations,  legal,  and 


2  scientific? 


3  A  Whatever. 

4  Q  And  others,  probably? 

5  A  And  others,  yeah. 

6  Q  Okay.  Now,  the  actual  conduct  of  the  research 

7  itself,  the  company  has  decided  to  do  research  and  they've 

8  decided  what  kind  of  research  tb  do,  now  it  comes  to 

9  actually  doing  the  science.  Isn't  it  true  that  there 

10  are,  again,  further  issues  that  the  company  has  to  address; 

11  should  the  research  be  contracted  out,  should  it  be  done  on 

12  a  grant  basis,  should  it  be  done  internally.  Those  are  all 

13  issues,  right? 

14  A  They're  all  policy  issues.  They  have  to  make  a 

15  decision  as  to  how  they  want  to  handle  it. 

16  Q  And,  again,  companies  that  have  to  make  those 

17  policy  determinations  may  well  want  to  consult  with  counsel 

18  and  others,  correct? 

19  A  That's  right. 

20  MR.  BERNICK:  Maybe  this  is  a  good  time  to  take  a 

21  break,  just  so  I  don't  get  myself  late  and  in  trouble. 

22  (A  lunch  recess  was  had.) 

23  Q  (BY  MR.  BERNICK)  You  all  indicated  that  you 

24  wanted  to  correct  something.  Judge  Means,  go  ahead. 

25  A  Yes.  In  the  reference  to  Exhibits  Number  2  and 
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5,  I  was  mistaken  about  my  meetings  with  the  attorneys 

2  involving  these  two  exhibits.  The  meetings  and  the 

3  exchange  of  drafts  centered  around  Exhibit  5,  and  then  we 

4  had  a  meeting  and  we  discussed  it  and  these  on  Number  2  are 

5  what  we  agreed  to,  and  then  David  drafted  them,  put  them  in 

6  writing  and  sent  them  to  me  and  I  looked  at  them  and  felt 
that  they  reflected  what  we  had  discussed,  and  that's  how 

8  that  came  about. 

9  Q  Okay.  So  you  had  earlier  talked  about  kind  of  a 

10  back  and  forth  type  of  process  in  reference  to  Exhibit  2. 

11  A  Right. 

12  Q  There  was  really  more  of  a  back  and  forth  type 

13  process  that  actually  pertained  to  Exhibit  5,  which  is  the 

14  plaintiffs'  report  of  expected  testimony,  and  it  was 

15  following  those  meetings  and  as  a  result  of  those 

16  discussions  that  Mr.  Riggs  then  drafted  what's  now  Exhibit 

17  2? 

18  A  Right. 

* 

19  Q  Was  there  any  —  was  there  any  redrafting  process 

20  associated  with  Exhibit  2? 

21  A  No,  not  on  my  part. 

22  Q  Okay.  So  that  was  a  one  draft  document  that  came 

23  from  Mr.  Riggs? 

24  A  Right. 

25  MR.  MIKHAIL:  That's  the  —  we  didn't  want  to 
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give  you  the  impression  that  he  was  referring  to  several 
drafts  of  this  one.  There  were  no  several  drafts  of  the 
list  of  opinions. 

Q  (BY  MR.  BERNICK)  Roughly  when  in  time  was 
Exhibit  2  drafted? 

A  I  think  it  was  towards  the  end  of  January  because 
I  was  told  that  they  were  under  a  deadline. 

Q  And  since  that  time,  it's  not  been  revised? 

A  That's  correct. 

Q  Okay.  Now,  if  we  want  to  go  back  to  where  we 
left  off  when  we  broke  for  lunch,  I  want  to  talk  about  the 
conduct  of  research  through  a  research  contract.  Are  you 
familiar  with  the  fact  that  some  of  the  research  that  was 
conducted  by  or  on  behalf  of  the  tobacco  industry  was  done 
under  contract  with  researchers? 

A  I  understand  rather  than  doing  it  in-house,  they 
contracted  it  out. 

Q  Other  work  was  done  on  a  grant  basis? 

* 

A  Right . 

Q  Obviously,  when  it  comes  to  drafting,  negotiating 
and  implementing  contracts,  that's  something  that's  a 
fairly  traditional  area  of  work  for  lawyers,  correct? 

A  Drafting  contracts? 

Q  Yes. 

A  Yes. 
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documents? 

A  Yes. 

Q  And  in  consistence  with  their  proper  role,  could 
provide  some  instruction  to  clients  by  example  of  how  lack 
of  clarity  or  ambiguity  could  give  rise  to  litigation? 

A  Yes. 

Q  In  fact,  isn't  it  fairly  customary  within  the 
last  few  years,  indeed  for  many  years,  that  companies  have 
sought  to  counsel  technical  people  working  for  the  company 
on  how  when  they  draft  technical  documents,  it's 
particularly  important  that  they  be  precise,  precisely  in 
order  to  avoid  the  risks  of  litigation  and 
misunderstanding? 

MR.  MIKHAIL:  Object  to  the  form. 

Q  (BY  MR.  BERNICK)  I'm  sorry? 

A  Yes. 

Q  Okay.  And  where  litigation  is  already  ongoing  in 
an  area  where  research  is  being  conducted,  wouldn't  it  be  a 
fair  and  appropriate  role  for  lawyers  to  advise  the 
company,  including  their  technical  people,  on  the 
importance  of  clarity  in  drafting  documents  of  any  kind? 

A  Yes. 

Q  If  a  scientist  wants  a  lawyer  to  review  a 
research  related  document  and  provide  some  guidance  on 
drafting  and  clarity,  is  it  wrong  for  a  scientist  to  ask  a 
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lawyer  for  guidance  in  that  area? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I’m  not  sure  I  understand  your  question. 

Q  (BY  MR.  BERNICK)  Let's  assume  that  there's  a 

scientist  who's  involved  in  doing  research  and  he  or  she 
knows  that  the  area  is  one  where  there's  litigation  and  he 
or  she  wants  to  get  some  input  from  the  lawyers  on  how  to 
draft  a  document  so  it's  not  misunderstood/  is  it  wrong  for 
the  scientist  to  ask  the  lawyer  for  advice  on  that? 

MR.  MIKHAIL:  Object  to  the  form. 

Q  (BY  MR.  BERNICK)  From  any  point  of  view? 

A  Okay.  No,  I  don't  see  anything  wrong  with  that. 

Q  Okay.  If  a  scientist  is  willing  to  have  a  lawyer 

review  research  documents  as  they're  being  drafted/  is  it 
wrong  for  the  lawyer  to  ask  for  that  opportunity? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  is  that  solicitation?  It  may  be.  Or  are 
you  talking  about  in-house  counsel? 

Q  (BY  MR.  BERNICK)  In-house  counsel  or  outside 
counsel  that  already  have  a  relationship  with  the  company. 

A  I  think  to  offer  legal  advice  and  give  legal 
advice  about  legal  matters,  there's  nothing  wrong  with 
in-house  counsel  asking  for  that  opportunity. 

Q  Okay.  Is  there  anything  wrong  with  in-house 
counsel  seeking  to  have  outside  counsel  provide  exactly  the 
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same  kind  of  service? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  think  as  a  general  proposition/  that’s  fine. 

Q  (BY  MR.  BERNICK)  That's  what? 

A  That's  fine. 

Q  Okay.  So  long  as  the  scientist  ultimately  is  the 
one  who  decides  how  a  research  related  document  reads,  is 
written,  is  it  a  proper  role  for-  lawyers  to  provide  advice 
to  the  scientist  on  the  litigation  risks  associated  with 
how  the  document  is  written? 

MR.  MIKHAIL:  Object  to  the  form. 

A  As  a  general  proposition,  no,  but  if  they're 
trying  to  hide  something  or  if  it's  a  scheme  or  fraud  or 
crime,  then  it's  not  proper.  If  they're  acting  in  a  true 
lawyer's  role  of  giving  legal  advice  about  legitimate 
matters,  then  I  see  no  problem  with  it. 

Q  (BY  MR.  BERNICK)  Well,  but  let  me  be  precise 

about  the  question.  So  long  as  it's  the  scientist  who 

* 

ultimately  decides  how  the  document  is  going  to  be  written, 
how  it's  going  to  read,  is  it  part  of  the  proper  role  for  a 
lawyer,  can  it  be  part  of  the  proper  role  for  a  lawyer  to 
provide  advice  to  the  scientist  regarding  litigation  risks 
associated  with  the  document? 

A  I  don't  think  it  matters  who  writes  it.  It's  the 
contents  of  the  advice  that's  at  stake. 

i 

Professional  Reporters  *  428  Dean  A,  McGee,  OKC.  OK  73102 
(405)  272-1006  (800)  376-1006  Fax  (465)  272-0559 


http://legacy.library.ucsf.efflc(ticKmLhctQ^aO0f'pdf.industrydocuments. ucsf.edu/docs/rhhl0001 


Mt 


JUK\ 


i 


Q  Are  you  aware  of  any  situation  —  well/  let  me 
follow  up.  Strike  that.  Let  me  follow  up. 

So  long  as  the  lawyer  doesn't  advise  the 
scientist  to  commit  a  crime  or  fraud  and  so  long  as  it's 

5  the  scientist  who  remains  the  ultimate  decision  maker  of 

6  the  content  of  the  research  document,  is  it  within  the 
proper  role  of  a  lawyer  to  provide  advice  to  the  scientist 

8  on  litigation  risks  associated  with  the  drafting  process? 

9  A  Sure. 

10  Q  Are  you  aware  of  any  case  where  a  lawyer  acting 

11  for  or  on  behalf  of  the  tobacco  industry  actually 

12  instructed  a  scientist  on  how  he  or  she  must  write  a 

13  research  related  document? 


15  him. 


A  I  found  nothing  where  they  actually  instructed 


Q  Let's  talk  about  publication.  Obviously,  when 


17  scientists  go  about  doing  research,  the  research  can  be  — 

18  can  vary  in  its  degree  of  completeness.  There  can  be 

19  preliminary  research,  there  can  be  completed  research,  and 

20  everything  in  between,  right? 

21  A  Yes. 

22  Q  Research  can  also  be  only  confirmatory  of  prior 

23  research  or  it  can  be  new  research,  right? 

24  A  I'm  not  familiar  with  the  processes,  but  that 

25  sounds  reasonable. 
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Q  I  take  it  you  wouldn't  disagree  with  me  if  I  were 
to  say,  well,  isn't  it  true  scientists  every  day  all  over 
the  world  make  judgments  on  whether  the  science  that 
they're  doing  warrants  publication  or  distribution? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I  think  that's  very  probably  true,  especially  of 
those  who  are  associated  with  academia  or  have  advanced 
degrees  and  want  to  promote  their  own  reputation,  they're 
interested  in  publication,  because  that's  a  mark  of 
success. 

Q  (BY  MR.  BERNICK)  Okay.  But  scientists  every  day 
around  the  world  have  to  make  their  own  judgments  on  what 
they  have  done  by  way  of  research  is  sufficiently  novel  or 
sufficiently  meritorious  that  it  deserves  to  be  published? 

A  They  should  make  that  judgment,  yes. 

Q  And  to  the  extent  that  scientists  are  working  for 
companies,  they,  too,  have  to  make  the  judgments  about 
whether  the  nature  and  quality  of  the  science  that  they've 
done  makes  it  sufficiently  meritorious  to  be  published, 
true? 

A  They  should  if  they  do  that,  yes. 

Q  Okay.  Now,  by  the  same  token,  a  company  or 

company  scientist  could  decide  not  to  publish  research 
because  it's  not  novel  or  it's  felt  not  to  be  reliable  or 
it's  felt  to  be  proprietary.  Those  could  all  be  reasons 
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why  a  company  would  decide  not  to  publish,  right? 

A  Well,  you  first  said,  I  thought,  a  company  or  an 
individual  and  now  you're  saying  a  company. 

Q  Sure.  Company  scientists. 


A  We're  switching  from  the  scientist  making  an 
individual  judgment  to  a  company  for  whom  they're  employed 
making  the  judgment? 

Q  Well,  let's  begin  with  the  scientist.  A  company 
scientist  could  make  a  decision  not  to  publish  because  the 
research  is  not  novel  or  it's  not  reliable  or  it's 
proprietary,  right? 

A  He  could  do  that,  yes. 

Q  And  the  company  could  decide,  looking  at  the 
research  that  it's  conducting,  that  for  all  those  same 
reasons  maybe  it  shouldn't  be  published  because  it's  not 
sufficiently  novel,  not  sufficiently  reliable,  or  it  may  be 
proprietary,  those  are  all  business  judgments  that 
companies  have  to  make,  right? 

A  They  would  have  that  right,  yes. 

Q  Okay.  I  take  it  that  you  don't  have  any  quarrel 
with  companies  taking  a  look  at  these  kinds  of 
considerations  and  reaching  their  conclusion? 

MR.  MIKHAIL:  Object  to  the  form.  You  can 

answer . 

A  From  my  perspective,  I  would  think  they  would 
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want  to  do  that. 

2 

Q  Okay.  And  you  don't  have  any  quarrel  if  lawyers 

3 

become  involved  in  advising  a  company  on  those  matters. 

4 

that's  a  proper  role  for  lawyers  to  play? 

5 

MR.  MIKHAIL:  Object  to  the  form. 

6 

A  As  performing  their  role  as  legal  advisers. 

7 

that's  what  they  should  do. 

8 

Q  (BY  MR.  BERNICK)  Okay.  Now,  isn't  it  also  true 

9 

that  under  certain  circumstances  publication  of  scientific 

10 

research  could  pose  a  litigation  risk? 

11 

A  You  mean  if  it's  company  sponsored  or  company 

12 

related  and  it's  published  and  it's  adverse  to  their 

13 

position? 

14 

Q  Yes. 

15 

A  That  could  be  a  litigation  risk,  absolutely. 

16 

Q  Okay.  Do  you  have  any  problem  with  the  idea  of 

17 

lawyers  advising  companies  on  the  litigation  risk  posed  by 

18 

the  publication  of  research,  is  that  something  that  could 

19 

be  a  proper  role  for  lawyers  to  play? 

20 

MR.  MIKHAIL:  Object  to  the  form. 

21 

A  Yes,  I  think  they  should  advise  them  of  the 

22 

litigation  risks. 

23 

Q  (BY  MR.  BERNICK)  Litigation  risks  from 

24 

publishing,  litigation  risks  that  might  be  associated  with 

25 

not  publishing? 

V 
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3  play? 


Any  kind  of  litigation  risk. 

Okay.  All  part  of  a  proper  role  for  a  lawyer  to 

Absolutely. 

Now,  if  a  company  decides  not  to  publish  research 


for  litigation  reasons,  can  you  tell  just  from  that  fact 
alone  that  the  company  was  wrong  or  would  you  need  to  know 
more? 

A  Well,  I  would  need  to  know  more  because  if 
they're  doing  it  for  economic  reasons,  then  I  would  have 
some  serious  doubts  about  it. 

Q  But  if  the  research,  for  example,  were  felt  by 
the  company  not  to  be  reliable  and  to  pose  litigation 
risks,  would  it  necessarily  be  wrong  for  the  company  not  to 
publish  it? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Say  that  again.  I'm  sorry. 

Q  (BY  MR.  BERNICK)  The  company  has  some  research 
done  internally  and  they  come  to  the  conclusion  that  as  a 
scientific  matter  it's  not  reliable  and  they're  also 
advised  by  their  lawyers  that  the  publication  of  it  would 
pose  a  litigation  risk  because  it  would  be  contrary  to  the 
company's  position,  would  it  necessarily  be  wrong  for  the 
company  to  decide,  well,  we  don't  have  to  publish  that 
because  it's  not  reliable  and  it  poses  a  litigation  risk? 
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MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  I  have  trouble  reconciling  the  two;  one 
being,  one,  not  reliable;  one  the  other  being  litigation 


risk.  If  it's  not  reliable,  it's  not  going  to  be  much  of  a 
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6 


8 

9 

10 

11 

12 

13 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Q  (BY  MR.  BERNICK)  Well,  that  depends  on  whether 
everybody  in  the  litigation  process  believes  that  it's  not 
reliable,  right? 

A  That's  true.  That's  true. 

Q  So,  again,  a  company  decides  that  it's  got  some 
research  that  may  not  be  reliable  or  they  believe  is  not 
reliable  based  upon  their  best  judgment  and  does  pose  a 
litigation  risk,  is  it  necessarily  wrong  for  a  company  to 
decide  not  to  publish  it? 

A  Well,  it  depends  upon  what  other  positions 
they're  in.  If  you're  talking  about  this  case,  then 
there's  some  problems  with  it.  Normally,  I  think  in  the 
normal  business  world,  it's  proper  for  the  lawyers  to 
advise  them  of  the  litigation  risks.  And  it's  proper  for 
the  company  to  take  them  all  into  consideration,  but  if 
they  have  other  obligations,  then  they  need  to  also  put 
those" into  the  factor. 

Q  They  have  to  consider  other  obligations  such  as 
discovery  obligations? 

A  Well,  I'm  thinking  of  other  obligations. 
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Q  Which  other  obligations  are  you  thinking? 

A  Well,  I'm  thinking  of  the  basic  question  in  this 
case,  they're  accused  of  not  living  up  to  their  obligations 
under  the  Frank  Statement,  that  they're  putting  the  public 
health  above  all  other  concerns.  And  when  I  read  that, 
that  means  concerns,  economic  concerns. 

Q  So  you  think  the  Frank  Statement  requires  the 
tobacco  company  to  publish  research  that  in  its  best 
judgment,  based  upon  all  of  its  scientific  input,  is 
unreliable,  they  still  got  to  publish  it? 

A  I  wonder  if  they  are  the  ones  that  are  supposed 
to  make  the  decision  whether  or  not  it's  to  be  released  to 
the  public  or  not. 

Q  Well,  but  if  what  you're  saying  is  that  they 
don't  make  the  decision  —  are  you  saying  that  what  the 
Frank  Statement  means  is  that  any  and  all  research  of  any 
quality  that  the  companies  do  has  to  be  published? 

A  No,  no.  I'm  saying  that  you  cannot  leave  out  of 
the  factoring  any  problem.  The  obligation  and  the  economic 
impact,  if  that  is  what  the  litigation  risk  is  about,  it's 
going  to  cost  the  company  a  lot  of  money  to  do  this,  then 
are  they  putting  that  factor  ahead  of  their  other  concerns. 

Q  Even  when  it  comes  to  the  tobacco  industry,  there 
can  be  a  variety  of  considerations  on  whether  research 
should  be  published,  and  research  that  is  felt  not  to  be 

« 
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reliable  research  doesn't  necessarily  have  to  get 
published/  research  that  is  felt  to  pose  litigation  risk 
doesn't  necessarily  have  to  get  published/  it  depends  upon 
the  full  range  of  considerations  that  apply  to  a  particular 
piece  of  research;  is  that  fair? 

A  They  could  make  the  judgment  and  if  it's  wrong, 
they  would  have  to  answer  for  it. 

Q  But  all  those  considerations  are  fair  and 
appropriate  considerations? 

A  They  should  take  them  into  consideration,  yes. 

Q  And  lawyers  could  advise  them  on  all  those 
issues,  correct? 

A  They  should. 

Q  Okay.  Are  you  aware  of  any  novel  research;  that 
is,  research  that  hasn't  been  done  by  anybody  else  that  was 
terminated  by  the  tobacco  industry  or  not  published  by  the 
tobacco  industry  for  litigation  reasons? 

A  I  find  no  evidence  of  any  in  these  documents. 

Q  Do  you  know  a  lawyer  named  Ron  Motley? 

A  No.  I  recognize  the  name  and  his  picture  is  in 

the  recent  ABA  Journal  that  I  was  looking  at  last  night.  I 
do  not  know  him. 

Q  Have  you  ever  read  any  articles  that  he  has 
read  —  you  never  read  any  articles  that  he's  written? 

A  Well,  he  wrote  an  article  about  the  tobacco  — 

t 
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about  the  attorney/client  privilege. 

2  Q  About  the  crime  fraud  exception? 

3  A  About  the  crime  fraud  exception,  you're  right, 

4  with  a  co-author. 

5  Q  Okay.  Did  you  conclude  or  form  any  views 

6  regarding  the  quality  of  his  work  and  his  scholarship? 

7  A  I  just  perused  it.  X  just  wanted  to  kind  of  get 

8  a  —  to  see  where  it  was  going. 

9  Q  Okay.  Did  somebody  else  provide  you  with  that 

10  article? 

11  A  Yes. 

12  Q  Who  did? 

13  AX  think  David  did. 

14  Q  Okay. 

15  A  I  better  amend  that  answer  because  my  —  I've  got 

16  a  clerk  and  she  may  have  found  that. 

17  Q  Okay.  I  want  to  show  you  Exhibit  6,  which  I  will 

18  tell  you  is  a  chapter  written  by  Ron  Motley  and  Charles 

19  Patrick,  I  think,  out  of  a  book  that  was  edited  by  Victor 

20  Roggli  and  Exhibit  6  is  that  chapter  by  Motley  beginning  at 

21  page  347.  I  first  just  want  to  ask  you  whether  you're 

22  familiar  with  that  book  and  with  that  chapter  drafted  or 

23  written  by  Mr.  Motley? 

24  A  I  am  not. 

25  Q  Okay.  Are  you  familiar  with  the  fact  that 
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9  A  Just  like  any  lawyer,  I  presume  that  he  does. 

10  Q  Okay.  I  want  to  read  you  what  Mr.  Motley  says  in 

11  this  book.  This  chapter  is  called  Medical/Legal  Aspects  of 

12  Asbestos  Related  Diseases,  a  Plaintiff  Attorney's 

13  Perspective.  It  says  on  page  356,  "Under  the  Rules  of 

14  Civil  Procedure,  a  party  may  use  a  favorable  lung  burden 

15  assessment  as  evidence  while  suppressing  as  undiscoverable 

16  work  product  an  unfavorable  report."  If  you  want  to  take  a 

17  look  at  the  language,  it's  right  here.  Let  me  read  it  to 

18  you  again. 

19  "Under  the  Rules  of  Civil  Procedure,  a  party  may 

20  use  a  favorable  lung  burden  assessment  as  evidence  while 

21  suppressing  as  undiscoverable  work  product  an  unfavorable 

22  report."  Do  you  see  that?  You  have  to  respond  audibly. 

23  A  Yes.  I'm  sorry. 

24  Q  Are  you  familiar  with  the  provision  of  the  rules 

25  of  discovery  that  preserves  as  work  product  work  done  by  an 

t 
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5  connection  with  litigation  and  not  for  testimonial  purposes 

6  can  do  scientific  work  at  the  request  of  counsel  which 

7  would  then  under  the  rules  be  considered  work  product  and 

8  would  be  nondiscoverable? 


9  A  Right . 

10  Q  Is  that  what  Mr.  Motley  is  talking  about  in  that 

11  sentence? 

12  A  That's  correct. 

13  Q  Would  you  consider  it  appropriate  that  if  work  is 

14  done  by  a  scientist  for  litigation  purposes;  that  is,  to 

15  help  counsel  in  their  trial  preparation  efforts,  and  the 

16  scientist  is  not  going  to  testify  at  trial,  could  the 

17  company  who  retained  that  scientist  for  that  purpose 

18  properly  claim  work  product  and  not  disseminate  or  publish 

19  the  research? 

20  MR.  MIKHAIL:  Object  to  the  form. 

21  Q  (BY  MR.  BERNICK)  Do  you  have  my  question  in 

22  mind? 

23  A  Yes.  Yes. 

24  Q  Is  that  a  proper  use  of  the  Rules  of  Civil 

25  Procedure? 
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MR.  MIKHAIL:  Object  to  the  form. 

A  As  I  understand,  you  could  hire  a  consultant  in 

an  advisory  capacity  and  what  they  do  is  work  product  and 
is  protected  from  discovery  by  the  rules  of  —  the  rules  of 
evidence . 

Q  (BY  MR.  BERNICK)  Whether  it's  favorable  or  not? 

A  Whether  it's  favorable  or  not. 

Q  Now,  here  you  got  the  tobacco  industry,  you  have 
an  industry  that's  been  involved  in  litigation  for  a  long 
time,  ever  since  the  early  1950s,  correct? 

A  Yes . 

Q  And  the  company  decides  in  connection  with  that 
litigation  to  perform  certain  research  for  litigation 
purposes,  not  to  be  used  to  support  testimony  at  trial.  Is 
the  tobacco  industry  any  less  within  its  rights  to  claim 
that  that  research  is  work  product  and,  therefore,  is  not 
discoverable? 

A  Well,  I  think  you  have  an  entirely  different 
situation  when  you  have  a  manufacturer  who's  producing  a 
product  who  has  a  duty  to  produce  a  safe  product  and  has 
information  that  is  not  safe,  I  don't  believe  it  can  be 
retained  under  the  work  product  privilege  because  of  the 
other  obligations  of  the  company. 

Q  Okay.  Just  so  I'm  clear,  what  you're  saying  is 
that  if  a  company  goes  ahead  and  is  in  litigation  and  seeks 
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to  do  work  product  research,  regardless  of  the  results  of 

2 

that  research,  it  must  be  disclosed  because  the  company  has 

3 

to  produce  a  safe  product? 

4 

A  I'm  not  saying  it  has  to  be  disclosed  in  a 

5 

particular  litigation,  but  the  company,  I  think,  has  to  — 

6 

I  don't  want  to  say  hide  it,  I  don't  think  they  want  to  — 

7 

I  don't  think  the  company  could  take  the  step  and  say  that 

8 

it's  work  product  and  not  —  it's  beyond  their  duty  then  to 

9 

acknowledge  it,  the  production  of  a  safe  product. 

10 

Q  Let  me  ask  you  something.  If  a  company  is 

11 

involved  in  litigation  concerning  its  product,  how  could  it 

12 

ever  use  work  product  under  Rule  26,  given  what  you  have 

13 

said? 

14 

A  Well,  if  it's  unfavorable,  maybe  not- 

15 

Q  Isn't  the  —  isn't  the  —  perhaps  the  better 

16 

interpretation  of  what's  permissible  here  is  that  a  company 

17 

can  still  do  work  product  research  under  the  rules  that 

18 

we've  been  talking  about;  that  is,  research  for  litigation 

19 

purposes  and  not  produce  it  or  disclose  it  provided  that 

20 

they  have  reached  the  judgment  for  scientific  reasons  that 

21 

the  research  does  not  show  an  unknown  hazard  to  the 

22 

product? 

23 

MR.  MIKHAIL:  Object  to  the  form.  Let  me  — 

24 

A  Okay.  The  scenario  here  is  you  say  ongoing 

25 

litigation.  Is  this  in  anticipation  of  cases  or  is  this 

« 
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for  a  particular  case  or  just  general  research? 

Q  It's  for  certain  types  of  cases,  product 
liability  cases. 

A  Not  particularly  for  a  particular  case? 

Q  It  could  be  used  for  a  series  of  particular  cases. 

A  They’re  anticipating  they're  going  to  get  sued  on 
a  regular  basis? 

Q  No,  they've  already  befen  sued  on  a  regular 
basis.  Cigarettes  have  been  the  subject  of  litigation  for 
40  years. 

A  I  think,  like  anything  else,  and  I  have  never  — 

I  haven't  looked  into  this  aspect  of  discovery  for  quite 
some  time,  but  if  they  make  a  judgment  based  on  scientific 
reasons  that  it  has  no  risk  to  their  product  and  they  take 
that  position  so  they  don't  have  to  reveal  it,  then  there 
is  a  proper  production  under  their  consultant,  so  it  is 
truly  work  product,  then  they  don't  have  to  reveal  it, 
that's  right.  But  the  problem  is  that  they  may  have  to 
face  that  judgment  being  questioned.  And  if  they  do,  they 
may  have  to  produce  it  at  that  time. 

Q  And  taking  it  one  step  further,  if  tobacco 
companies,  who  have  been  facing  litigation  for  a  number  of 
years,  do  research  that's  for  litigation  purposes  and 
conclude  based  upon  scientific  analysis  that  the  research 
is  not  only  done  for  litigation  purposes  but  has  not  shown 

i 
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anything  novel  or  different  from  what's  already  known  to 
the  scientific  community,  aren't  they  entitled  to  claim 
work  product  as  to  that  research? 

A  Well,  that's  a  little  different  aspect  because  if 

5  they  are  forced  or  voluntarily  recognize  what  they've 

6  discovered,  novel  or  otherwise,  then  they're  having  to 
recognize  that  this  may  be  a  problem  or  not  a  problem.  If 

8  their  primary  concern  is  the  health  of  human  beings,  then 

9  their  considerations  may  be  more  than  just  claiming  the 

10  work  product  privilege. 

11  Q  Well,  aren't  they  still  entitled,  if  it  was  done 

12  for  litigation  purposes,  it  shows  nothing  that  is 

13  scientifically  novel,  aren't  they  still  entitled  to  claim 

14  work  product? 

15  A  Well,  they  can  claim  it,  yes. 

16  Q  Are  you  aware  of  any  situation  where  a  tobacco 

17  company  or  people  operating  on  behalf  of  the  tobacco 

18  company  have  kept  unfavorable  research  internal? 

19  A  I  haven't  seen  any  documents. 

20  Q  Okay.  So  you're  not  aware  of  a  situation  where  a 

21  tobacco  company  went  out  and  did  research  for  litigation 

22  purposes,  found  it  was  unfavorable  and  said,  we're  not 

23  going  to  let  it  out? 

24  A  I  haven't  seen  any  documentation. 

25  Q  Let  me  ask  you  about  CTR.  Are  you  familiar  with 
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CTR? 

A  Well,  I  recognize  the  term. 

Q  That's  not  really  quite  my  question.  I  said  are 
you  familiar  with  CTR? 

A  Committee  for  Tobacco  Research? 

Q  No,  the  Council  for  Tobacco  Research.  I  could 
ask  you  a  whole  bunch  of  questions  about  CTR. 

8  A  Okay. 

9  Q  But  I  really  want  to  know,  are  you  going  to  be 

10  prepared  to  tell  us  in  your  testimony  at  trial  facts  that 

11  you  know  about  CTR,  or  is  this  something  that  you're  not 

12  going  to  be  testifying  to? 

13  A  I  don't  know  if  I'm  going  to  have  to  or  not. 

14  Q  That  didn't  help  me  out  an  awful  lot  because  I 

15  got  you  here  this  afternoon,  if  I'm  going  to  ask  you 

16  questions,  I  got  to  —  I'll  ask  you  a  few  questions  and  see 


17  1  how  it  goes, 


MR.  MIKHAIL:  That  might  be  easier. 

(BY  MR.  BERNICK)  First,  you  know  now  it's 


20  Council  for  Tobacco  Research? 


A  Right. 


Q  It  was  originally  the  Tobacco  Industry  Research 


23  I  Committee? 


A  Committee,  right. 

Q  Okay.  And  you're  familiar  with  the  Frank 
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A  No. 

Q  Ever  rely  upon  the  Frank  Statement  for  any 
purpose? 

A  Didn't  know  about  it. 

Q  Are  you  aware  of  anybody  in  your  entire  human 
experience  prior  to  the  time  that  you  worked  on  this  case, 
are  you  aware  of  anybody  who  had  ever  heard  of  the  Frank 
Statement? 

A  I  don't  remember  it  ever  being  mentioned. 

Q  Are  you  aware  of  any  significance  the  Frank 

* 

Statement  really  has  for  any  purpose  other  than  lawsuits 
today? 

A  Well,  the  purpose  upon  which  it  was  originally 
put  out. 

Q  But  in  terms  of  its  —  in  terms  of  the  function 
that  it  plays  in  anybody's  life  today,  does  it  play  any 
function  in  anybody's  life  today  other  than  in  lawsuits 
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1 

that  are  filed  in  different  parts  of  the  country? 

2 

A  Well,  I'm  not  familiar  with  all  the  statements 

3 

that  have  been  made  by  all  the  companies,  but  I  presume 

4 

that  this  is  still  their  philosophy,  that  this  is  their 

5 

desire. 

6 

Q  Do  you  understand  my  question?  There  are  certain 

7 

things  that  are  important  in  litigation  that  lawyers  worry 

8 

about.  They  worry  about  rules  of:  evidence,  they  worry 

9 

about  trials  and  the  like.  And  most  people  don't  worry 

10 

about  lawyers  or  don't  deal  with  lawyers,  they  go  about 

11 

leading  their  ordinary  lives. 

12 

A  They  don't  want  to  deal  with  lawyers. 

13 

Q  They  don't  want  to  deal  with  lawyers,  that's 

14 

probably  also  a  fair  statement,  except  maybe  when  they 

15 

watch  them  on  TV  and  then  they're  entertained  or  disgusted. 

16 

who  knows . 

17 

MR.  MIKHAIL:  Those  aren't  even  real  lawyers. 

18 

MR.  BERNICK:  Those  are  the  acting  lawyers,  not 

19 

necessarily  the  real  lawyers. 

20 

Q  (BY  MR.  BERNICK)  By  the  way,  I'm  asking  you. 

21 

when  it  comes  to  the  Frank  Statement,  do  you  know  of  any 

22 

significance  the  Frank  Statement  has  to  anybody  today  other 

23 

than  as  a  piece  of  evidence  in  litigation? 

24 

A  Well,  the  purpose  for  which  it's  put  out,  and  I 

25 

assume  it's  a  continuing  purpose.  That  would  be  the  only 

• 

. 
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thing  I  know. 

Q  But  you  assume  that.  Do  you  know  that  there's 
any  continuing  purpose  to  the  Frank  Statement? 

A  I  said  I  had  not  seen  any  documents  to  the 
contrary. 

Q  Okay.  The  Frank  Statement  comes  out  in  —  do  you 

know  when  it  was  issued? 

A  '54. 

Q  1954.  And  in  the  Frank  Statement  there's  a 

commitment  made  to  fund  certain  research;  do  you  recall 
that? 

A  Right . 

Q  Take  a  look  at  the  second  column  at  the  bottom. 

A  Number  three,  "In  charge  of  the  research 
activities  of  the  committee  will  be  scientists,  will  be 
something  scientists  of  unimpeachable  integrity  and 
national  repute.  In  addition,  there  will  be  an  advisory 

board  of  scientists  disinterested  in  the  cigarette 

* 

industry.  A  group  of  distinguished  men  from  medicine, 
science  and  education  will  be  invited  to  serve  on  this 
board.  The  scientists  will  advise  the  committee  on  its 
research  activities." 

Q  You're  reading  from  the  Frank  Statement,  are  you 

not? 

A  That  is  correct. 
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Q  And  that's  paragraph  three  that  kind  of  appears 
at  the  bottom  right  of  the  second  column? 

A  That  is  correct. 

Q  And  if  you  actually  take  a  look  at  paragraph  one/ 
that  talks  about  the  fact  that  funds  will  be  committed  to 
conduct  research/  right? 

A  Number  one  reads/  "We  are  pledging  aid  and 
assistance  to  the  research  effort  into  all  phases  of 
tobacco  use  and  health.  This  joint  financial  aid  will,  of 
course,  be  in  addition  to  what  is  already  being  contributed 
by  individual  companies." 

Q  At  the  time  this  statement  was  issued,  there  was 
a  great  deal  of  public  controversy  over  smoking  and  health, 
correct? 

A  I  understand  that's  really  the  first  time  that  it 
came  about,  the  controversy. 

Q  And  as  a  result  of  that  public  controversy,  the 

Frank  Statement  was  issued,  and  in  that  statement  the 

0 

tobacco  companies  committed  to  conduct  certain  research, 
actually  to  fund  certain  research,  right? 

A  "We  are  pledging  aid  and  assistance  to  the 
research  efforts  in  all  phases  of  tobacco  use  and  health. 
The  joint  financial  aid  will,  of  course,  be  in  addition  to 
what  already  is  being  contributed  by  individual  companies." 

Q  That's  because  individual  companies  at  that  time 

f 
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7  A  Right . 

8  Q  Okay.  Do  you  have  any  quarrel  with  the  idea  that 

9  the  industry  would  decide  to  conduct  —  or  to  sponsor  that 

10  research  externally  rather  than  doing  it  in  their  own  labs? 

11  A  Well,  that's  a  policy  decision  they  had  to  make 

12  and  I'm  not  entirely  comfortable  that  it  was  the  right  one. 

13  Q  Are  you  in  a  position  as  an  expert  to  say  that  it 

14  was  wrong? 

15  A  Well,  I  don't  know  if  I  am  or  not. 

16  Q  Okay.  It  says  that  the  —  it  has  language  on 

17  who  —  or  that  there ' s  going  to  be  a  scientific  director; 

18  do  you  see  that? 

* 

19  A  Yes. 

20  Q  It  also  has  language  that  says  that  there  will  be 

21  an  advisory  board  of  disinterested  scientists,  correct? 

22  A  Right.  That's  the  SAB,  right? 

23  Q  You  may  quarrel  with  the  idea  that  with  respect 

24  to  this  outside  research  that  the  industry  would  be  advised 

25  by  a  board  of  outside  scientists? 
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what  was  then  the  TIRC,  later  became  CTRf  was  Clarence  Cook 
Little;  do  you  know  that? 

A  I  recognize  the  name.  ' 

Q  Do  you  have  any  view  or  any  evidence  on  the  basis 
of  which  you  can  determine  whether  he  was  qualified  for 
that  position? 

A  I  have  no  judgment. 

Q  Are  you  familiar  with  the  kinds  of  scientists  who 
came  to  serve  on  the  advisory  board? 

A  No.  I  understand  they  were  well-respected 
scientists  and  they  agreed  to  serve. 

Q  Is  it  further  your  understanding  that  the 

scientific  directors  have  been  well-regarded  scientists 

* 

over  the  years? 

A  Yes. 

Q  And  the  same  thing  has  remained  true  of  the 
scientific  advisory  board,  correct? 

A  That's  my  understanding. 

Q  Now,  in  fact,  what  ultimately  took  place  as  a 
result  of  what  this  organization  had  structured  was  a 
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research  program  that  was  principally  a  grant  program, 
right? 

A  Yes . 

Q  Isn't  it  true  that  over  6,000  articles  were 
published  as  a  result  of  CTR  sponsored  research,  or  do  you 
know? 

A  I  have  no  idea. 

Q  You  have  no  idea  of  how  many  Nobel  laureates  were 
recipients  of  grant  funds  from  CTR? 

A  I  have  no  idea. 

Q  Do  you  have  any  idea  about  the  quality  of  the 
research  that  ultimately  was  sponsored  by  the  tobacco 
industry  through  CTR? 

A  I  have  no  idea. 

Q  Do  you  have  any  idea  of  how  many  times  the 
Surgeon  General  has  cited  CTR  research  and  relied  upon  it? 

A  No. 

Q  Are  you  aware  of  any  research  sponsored  by  the 
tobacco  industry  pursuant  to  CTR  and  what  you  have  read  in 
the  Frank  Statement,  are  you  aware  of  any  such  research 
that  was  other  than  high  quality  scientific  research 
relevant  to  smoking  and  health  issues? 

A  No.  The  issue  has  never  been  the  quality  of  the 
research. 

Q  I'm  sorry? 
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8  Q  Okay.  Are  you  in  a  position  to  say  that  the 

9  research  wasn't  relevant? 

10  A  Well,  depends  on  what  it's  relevant  for. 

11  Q  Relevant  to  issues  of  smoking  and  health. 

12  A  If  they  were  designed  to  create  scientific 

13  opinion  that  would  be  beneficial  to  the  tobacco  industry, 

14  then  I  wonder  about  their  benefit  for  smoking  and  health. 

15  Q  We'll  get  the  purpose  in  a  moment.  I'm  talking 

16  about  the  substance  of  the  research. 

17  A  That's  what  I  said.  I  assume  that  the  quality 

18  was  good,  but  the  relevance  is  another  problem. 

19  Q  Well,  but  relevance  doesn't  just  depend  upon 

20  somebody's  motives  in  asking  for  the  research,  it  depends 

21  upon  the  substance  of  the  research  that's  done.  Is  it  or 

22  is  it  not  relevant  to  smoking  and  health?  I'm  asking  you 

23  in  terms  of  the  substance  of  the  research,  the  content  of 

24  the  research  that  was  actually  done,  are  you  able  to  say 

25  that  CTR  funded  research  was  anything  other  than  high 
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9  Q  But  you  have  not  read  a  single  piece  of  research 

10  that  was  sponsored  by  CTR,  have  you? 

11  A  I  haven't  been  furnished  it,  no. 

12  Q  Right.  So  I'm  just  asking  you,  are  you  aware  of 

13  any  CTR  funded  research  that  was  anything  other  than  high 

14  quality  research  that  substantively  was  related  to  smoking 

15  and  health? 

16  A  I  don't  know  if  it  was  substantively  or  not. 

17  What  I  have  seen  is  related. 

18  Q  Are  you  aware  of  any  CTR  funded  research  that  was 

19  falsified? 

20  A  As  such,  no. 

21  Q  Are  you  aware  of  any  CTR  research  that  was 

22  suppressed? 

23  A  I  don't  —  if  it's  been  suppressed,  I  wouldn't 

24  know  about  it,  so  I  don’t  know. 

25  Q  Are  you  aware  of  any  situation  where  there  was. 
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in  fact,  some  effort  to  suppress  CTR  funded  research? 


A  No. 

Q  Isn't  it  true  that  some  of  the  research  that  was 
funded  by  CTR  actually  proved  to  be  unfavorable  to  the 
tobacco  industry? 

A  I  don’t  know. 

Q  I'm  sorry? 

A  I  don't  know. 

Q  Do  you  think  it's  appropriate  to  —  you've  said 
that  the  members  of  the  Scientific  Advisory  Board  were  a 
pretty  distinguished  group  of  people;  is  that  right? 

A  That's  my  understanding. 

Q  Do  you  believe  it's  appropriate  at  this  time  and 
place  to  second  guess  the  scientific  judgments  of  the 
Scientific  Advisory  Board  on  the  research  that  they  chose 
to  support? 

A  I  don't  think  I'm  second  guessing  them. 

Q  Do  you  think  it  would  be  appropriate  at  this 
point  in  time  for  anybody  to  second  guess  them? 

A  Well,  it  depends  upon  how  you  go  about  it.  If 
you  look  at  the  materials  and  what  they  did,  I  think  you 
can  review  how  they  did  it,  it  might  be  possible. 

Q  Would  you  agree  with  me  that  the  best  test  for 

4 

whether  CTR  served  its  stated  purpose  would  be  to  examine 
the  quality  and  the  substance  of  the  scientific  research 
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Q  Right. 

A  "Into  all  phases  of  tobacco  use  and  health." 

Q  Right.  And  wouldn't  the  best  test  of  whether 
that  commitment  was  met  be  to  examine  the  quality  of  the 
science  that  actually  got  funded  through  CTR? 

A  Well,  I  think  there's  more  to  it  than  just  the 
funding  aspect  when  you  pledge  aid  and  assistance,  and  when 
they  say  before  that,  that  we  accept  an  interest  in 
people's  health  as  a  basic  responsibility  paramount  to 
every  other  consideration  in  our  business. 

Q  I'm  talking  about  what  CTR  was  to  do. 

* 

A  That's  part  of  it.  CTR  was  —  CTR  was  formed  to 
carry  out,  or  was  the  successor,  to  carry  out  the  purposes 
of  the  tobacco  industries. 

Q  Well,  you  tell  me.  Have  you  read  the  mission 
statement  for  CTR? 

A  I  might  have.  I  don't  remember. 

Q  Well  — 
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look  at  the  quality  of  the  research  that  they  actually 
funded? 

A  Well,  I  don’t  know  because  there  are  —  there's 
documents  in  here  where  they  say  that  CTR  was  formed  merely 
for  public  relations  purposes. 

Q  Well,  let's  deal  with  that.  Isn't  it  true  we've 
just  talked  a  little  about  this  before,  where  you  have  a 
scientific  issue  raising  a  matter  of  public  health 
concern.  The  science  begins  to  have  —  has,  in  fact,  a 
public  relations  dimension  to  it,  right? 

A  If  it's  related,  yeah,  certainly. 

Q  And  where  you  have  a  scientific  issue  give  rising 
to  a  public  health  concern,  there  can  be  litigation  issues 
potentially,  there  are  going  to  be  regulatory  issues,  there 
are  going  to  be  PR  issues,  and  there  are  going  to  be 
scientific  issues,  right? 

A  Yes,  but  I  don't  think  that's  the  criticism  of 
this  organization. 

Q  Just  bear  with  me.  When  you  have  a  scientific 
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issue  give  rising  to  a  public  health  concern,  you  can  have 

2  a  whole  variety  of  issues  that  get  created,  including  not 

3  just  scientific  issues  but  PR  issues,  regulatory,  and  legal 

4  issues,  true? 

5  A  Among  others  probably,  that's  true. 

6  Q  Okay.  Now,  if  you  then  go  ahead  and  decide  to  do 


scientific  research  in  order  to  address  the  scientific 
issue,  whether  you  like  it  or  not,  there  are  always  going 
to  be  public  relations,  potentially  the  litigation  and 
regulatory  consequences  to  the  research,  right? 

A  Yes,  but  I  think  if  — 

MR.  MIKHAIL:  Let  him  answer  the  question. 

Q  (BY  MR.  BERNICK)  I  would  like  to  have  you  answer 
my  question  and  then  we  can  go  on. 

MR.  MIKHAIL:  Don't  interrupt  him  while  he's 
trying  to  answer  a  question  if  it's  not  the  answer  you 
want . 

A  In  addressing  those  concerns,  I  don't  think  —  I 

* 

guess  I  disagree  with  the  way  of  going  about  searching  or 
providing  financial  aid  and  seeking  those  answers  through 
contracts,  through  applications  from  various  people  who 
have  an  interest  in  a  particular  subject  matter  who  want 
financial  aid  and  want  to  investigate  it,  whether  it's 
related  to  smoking  and  health  or  not.  I  would  think  the 
company's  obligation  in  fulfilling  any  duty  regarding 
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smoking  and  health  is  to  direct  it  themselves  and  to  say  we 

2  want  something  done  in  this  area  or  this  area  so  that  we 

3  can  determine  if  smoking  is  related  to  disease  in  any  way. 

4  Q  (BY  MR.  BERNICK)  So  you're  saying  that  the 

5  companies  shouldn't  have  allowed  the  research  to  be 

6  recommended  by  the  outside  advisory  board,  they  should  have 

7  decided  on  their  own? 


8  A  No,  it's  being  decided  by  the  applicants  who  come 

9  and  say  we  want  your  money  to  do  this. 

10  Q  Well,  let's  just  make  sure  that  we  all  understand 

11  how  CTR  operates.  CTR  receives  grant  applications  all  the 

12  time? 

13  A  Right. 

14  Q  They  are  then  reviewed  by  the  Scientific  Advisory 

15  Board  which  makes  recommendations  on  which  ones  to  support. 


16  right? 


17  A  The  criticism  is  that  the  lawyers  made  the 

18  decisions. 

19  Q  Just  bear  with  me.  CTR  receives  the  grant 

20  applications,  they  go  to  a  Scientific  Advisory  Board  which 

21  is  designed  to  make  recommendations  on  which  grants  to 

22  accept  and  support? 

23  A  That's  the  way  it's  designed  to  do. 

24  Q  That's  the  way  it's  designed  to  do.  Okay.  Bear 

25  with  me  for  a  second. 
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Ultimately,  isn't  the  best  test  of  whether  CTR 

2  did  its  job  the  quality  of  the  research  that  the  SAB 

3  decided  to  recommend? 

4  A  If  it's  done  that  way. 

5  Q  Okay.  Now,  you  say  that  you  believe  that  it  is 

6  the  lawyers  who  decided  what  research  would  be  done? 

7  A  There  are  documents  that  say  that  the  lawyers 

8  were  running  Council  on  Tobacco  Research  and  some 

9  scientists  on  the  SAB  were  complaining  that  the  lawyers 

10  were  making  all  the  decisions. 

11  Q  I  want  you  to  tell  me  —  have  you  looked  into 

12  whether  that's  true? 

13  A  I'm  only  going  on  what's  in  the  documents. 

14  Q  Have  you  actually  been  able  to  identify  any 

15  particular  grant  research,  any  particular  grant  research 

16  where  it  was  lawyers  rather  than  the  SAB  who  made  the 

17  decision  about  what  to  recommend? 

18  A  I  have  not  seen  any  documentation  on  it. 

* 

19  Q  If  I  were  to  ask  you  today  to  identify  any  CTR 

20  research  through  the  grant  program  where  it  was  the  lawyers 

21  who  selected  the  research  rather  than  the  SAB,  could  you 

22  identify  any  research  at  all? 

23  A  All  I  have  is  the  fallout  of  the  comments  that 

24  are  recorded  from  the  scientists  involved. 

25  Q  Okay.  Do  you  have  —  can  you  identify  any  such 
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research? 

A  No. 

Q  Now,  what  if  it  turned  out  that  the  conduct  that 

the  grant  applicant  sought  to  do  research  in  an  area  where 
the  conduct  of  that  research  on  a  joint  industry-wide  basis 
would  create  antitrust  problems,  should  CTR  still  go  ahead 
and  do  that  research? 

MR.  MIKHAIL:  Object  to  the  form. 

A  Well,  it  depends  on  what  the  research  is.  If 
it's  related  to  health  and  smoking,  then  that  may  be 
something  they'll  have  to  face. 

Q  (BY  MR.  BERNICK)  But  something  they'll  have  to 

face. 

A  Individually  rather  than  together. 

Q  Oh. 

A  You're  saying  it's  an  antitrust  problem  because 
the  industries  are  doing  it  together? 

Q  Yeah.  Well,  the  CTR  was  an  organization  and  is 
an  organization  jointly  funded  and  acting  on  behalf  of  the 
industry  jointly,  correct? 

A  That's  my  understanding,  yeah. 

Q  Okay.  So  what  if  it  turns  out  that  a  grant 
applicant  submits  a  piece  of  research,  which  if  done  on  an 
industry-wide  basis  would  create  an  antitrust  problem, 
should  CTR  still  go  ahead  and  fund  the  research,  even 

« 
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though  there's  an  antitrust  problem? 


4 

5 

6 

7 

8 
9 


A  No,  the  companies  have  to  do  it  individually. 

Q  Okay.  Would  it  be  inappropriate  for  lawyers  to 
point  out  to  the  companies  that  that  research  posed  an 
antitrust  risk? 

A  No,  they  should  advise  them  of  that. 

Q  Are  you  aware  of  any  situation  where  lawyers 
acting  by  or  on  behalf  of  the  industry  told  the  SAB  what  it 
should  or  should  not  do? 

A  I  don't  remember  any  document  that  says  that. 

Q  Are  you  aware  of  any  situation  where  a  researcher 

doing  research  with  CTR  funding  was  told  that  he  or  she 
could  not  publish  the  results  of  his  or  her  research? 

A  I  don't  remember  anything  with  those  parameters. 

Q  Are  you  aware  of  any  situation  where  any 

researcher  conducting  research  with  CTR  funding  was  told 
that  they  had  to  change  their  research  conclusions,  their 
data,  or  any  aspect  of  the  research  reports  that  they  wrote? 

A  I  have  not  seen  any  evidence  of  that. 

Q  Are  you  aware  of  any  situation  where  researchers 
conducting  funding  with  CTR  funds  had  their  research 
terminated  before  the  results  could  be  obtained? 

A  I  don't  remember  any  at  this  point. 

Q  Okay.  I  may  have  asked  you  this.  Are  you  aware 
of  any  situation  where  a  researcher  conducting  research 

« 
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Q  Are  you  aware  of  CTR's  special  projects? 

A  I  understand  that  there  were  certain  projects 
that  the  SAB  were  not  interested  in  and  they  became  known 
as  special  projects  funded  through  the  lawyers. 

Q  Okay.  Do  you  think  that  that's  what  special 
projects  were  is  they  were  funded  through  the  lawyers? 

A  They  became  the  lawyer's  projects,  and  as  I 
understand,  a  special  account  out  of  one  of  the  law  firms 
was  paying  for  it. 

Q  You  mean  the  special  accounts  are  the  same  thing 
as  special  projects? 

A  I'm  sorry,  I  misspoke.  Start  again. 

Q  I'll  start  again  and  we'll  take  it  step  by  step 

because  I  don't  want  you  to  feel  like  I'm  not  asking  you  a 
question  that's  a  clear  question.  Is  it  your  understanding 
that  special  projects  were  projects  that  lawyers  for  the 
industry  wanted  to  get  researched? 

A  And  that  SAB  did  not. 

Q  Well,  okay.  You  know,  is  that  your  belief,  that 
those  are  the  only  things  that  became  special  projects  is 
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where  the  SAB  rejected  it  and  the  lawyers  wanted  it? 

2 

A  It  seemed  like  there  was  another  set  of  projects 

3 

which  were  being  paid  out  of  a  special  account.  Now,  the 

4 

relationship  to  SAB,  Ifm  not  clear  on. 

5 

Q  Okay.  Do  you  know  whether  the  special  account 

6 

had  any  relationship  at  all  to  CTR  itself? 

7 

A  I  don't  remember. 

8 

Q  Judge  Means,  are  you  in  a  position  to  offer  any 

9 

opinions  about  CTR's  special  projects  or  the  special 

10 

account  work? 

11 

A  I  know  nothing  about  how  they  worked  or  operated. 

12 

all  I  know  is  the  mention  of  them. 

13 

Q  Let  me  ask  you  about  research  conducted  by  BATCO, 

14 

British  American  Tobacco  Company.  Are  you  familiar  with 

IS 

BATCO? 

16 

A  Yes.  They  were  doing  work  in  various  areas. 

17 

Q  In  fact,  BATCO  over  the  years  had  a  very 

18 

extensive  biological  research  program  relating  to  smoking 

19 

and  health  insofar  as  cigarette  design  was  concerned. 

20 

correct? 

21 

A  Yes. 

22 

Q  And  BATCO  not  only  did  biological  research 

23 

through  in-house  laboratory  facilities,  but  it  also  entered 

24 

into  relationships  with  outside  contract  labs,  right? 

25 

A  Yes. 

« 
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Q  Okay.  Isn't  it  true  that  the  BATCO  research 
program  goes  all  the  way  back  to  the  early  1960s? 

A  At  least,  yeah. 

Q  Is  it  fair  to  say  it's  an  extensive  program? 

A  Yes. 

Q  And  is  it  also  fair,  based  upon  your 
observations,  that  BATCO  —  BATCO' s  research  program 
evolved  as  the  state  of  the  art  as  biological  research 
evolved? 

A  I  have  no  way  of  knowing.  I  assume  it  did. 

Q  You  have  no  criticisms  of  the  biological  research 
program  that  was  conducted  by  BATCO,  do  you? 

A  That ' s  correct . 

Q  Then  you  do  not  have  those  criticisms? 

A  I  do  not  have  any  criticisms. 

Q  Okay.  Are  you  aware  of  anything  that  ever 
surfaced  from  the  BATCO  research  program,  any  results  that 
ever  occurred  in  that  program  that  were  different  from  what 
was  known  by  the  external  scientific  community  on  the  same 
subjects? 

MR.  MIKHAIL:  Object  to  the  form. 

A  I've  never  looked  into  it.  I  have  no  idea. 

Q  (BY  MR.  BERNICK)  Are  you  aware  of  any  research 
that  should  have  been  done  by  BATCO  regarding  smoking  and 
health  but  that  wasn't? 
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A  I've  not  even  thought  about  that. 

Q  Okay.  Are  you  aware  of  any  situation  where  BATCO 
or  people  working  for  BATCO  suppressed  or  terminated 
research  or  altered  reports  and  the  like? 

A  I  don't  remember  any. 

Q  Okay.  Are  you  aware  of  any  situation  where  Brown 
&  Williamson  or  BATCO  knowingly  failed  to  produce  in 
discovery  here  in  the  United  States  documents  that  should 
have  been  produced  in  discovery? 

A  I  have  no  way  of  knowing  that. 

Q  Okay.  Are  you  aware  of  any  situation  —  strike 

that. 

I'm  just  going  to  flip  through  a  couple  of 
documents  and  ask  you  if  you  know  anything  about  what 
actually  occurred.  Take  a  look  at  Exhibit  3,  the  notebook 
there,  and  just  page  through  it  to  tab  two  or  tab  three,  I 
see  a  June  15,  1979  memo  from  Wells  to  Pepples,  and  you've 

highlighted  the  words  "Continued  law  department  controls 

* 

essential  for  the  best  argument  to  privilege, "  and  this  is 
a  document  about  whether  privileges  could  be  claimed  as  to 
Southampton  research  reports;  do  you  see  that? 

A  That's  right,  yes. 

Q  Do  you  know  whether  privileges  ever  were  claimed 
for  Southampton  research  reports,  in  fact? 

A  All  I  know  is  what's  on  there. 

« 
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Okay.  So  you  don't  know  whether  this  was  done  or 


1 

- JULII.I.IAM  W  //  /yyfl _ I  /  1  . 

Q  Okay.  So  you  don't  know  whether  this  was  done  or 

2 

not? 

3 

A  I  have  no  idea. 

4 

Q  I  ask  you  the  same  question  with  regard  to  the 

5 

November  9,  1979  memo  that  follows  it? 

6 

A  Same  answer . 

7 

Q  This  is  a  tab  4A,  is  a  very  long  memo,  several 

8 

pages,  and  it  pertains  to  a  meeting  on  August  25,  1965,  and 

9 

this  concerns  the  American  Tobacco  Company. 

10 

A  Yes.  Yes. 

11 

Q  Do  you  know  whether  any  of  the  research  that  was 

12 

contemplated  as  being  possible  for  in-house  facilities  at 

13 

American  Tobacco,  whether  any  of  that  research  would  have 

14 

been  novel  research  different  from  what  was  already  being 

15 

conducted  through  external  scientists? 

16 

A  There's  no  indication  in  the  documents  one  way  or 

17 

the  other. 

18 

Q  This  is  an  August  20,  1970  letter  from  Hardy  to 

19 

DeBaun  Bryant  at  Brown  &  Williamson  and  this  pertains  to 

20 

certain  research  that  is  ongoing  through  BATCO. 

21 

A  Yes. 

22 

Q  Now,  this  is  1970,  correct? 

23 

A  Right . 

24 

Q  And  it's  true,  is  it  not,  that  the  BATCO  research 

25 

program  continued  long  after  1970? 
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A 


It  continued.  I  don't  know  how  long. 

Do  you  know  whether  there  is  anything  that  is 


said  on  this  document  that  had  any  impact  whatsoever  on  the 


4  research  that  was  conducted  or  the  research  reports  as  they 

5  were  written  by  BATCO? 

6  A  Well,  I  have  no  indication  in  the  documents. 

7  Q  Have  you  ever  looked  into  that? 

8  A  I  did  not  make  any  investigations. 

9  Q  Did  you  ever  ask  the  lawyers  whether  they  looked 

10  into  that? 

11  A  I  did  not. 

12  Q  Did  you  ever  ask  any  of  the  lawyers  that  you've 

13  been  working  with  whether  anything  happened;  and  if  so, 

14  what  happened  as  a  result  of  any  of  the  documents  that  you 

15  have  reviewed? 

16  AX  was  asked  to  opine  upon  the  documents  that  were 

17  furnished. 

18  Q  But  my  question  is  a  little  bit  different.  My 

19  question  is  whether  you  ever  even  inquired  into  what  came 

20  of  the  discussions  that  took  place  in  these  documents/  if 

21  anything? 

22  A  I  didn't  feel  I  had  an  obligation  to  or  should. 

23  Q  Would  it  be  fair  to  say  that  you're  not  in  a 

24  position  to  say  that  any  of  the  advice  of  any  of  the 

25  lawyers  for  the  tobacco  industry  actually  had  an  impact  on 
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the  research  that  got  conducted  or  how  it  was  written  up, 

2  you  just  don't  know? 

3  A  That's  right,  I  do  not  know. 

4  Q  Do  you  know  whether  the  industry  used  any  advice 

5  of  any  lawyers  to  commit  a  fraud? 

6  A  Other  than  what  the  documents  would  indicate. 

7  Q  Well,  you  tell  me  any  advice  by  any  lawyer  that 

8  you  have  seen  in  any  of  these  notebooks  or  elsewhere  that 

9  was  actually  used  by  the  industry  to  commit  a  fraud.  I 

10  want  you  to  just  point  out  the  document  that  was  — 

11  reflects  that. 

12  A  I  don't  have  a  document  that  shows  —  that  says 

13  that  they  did  that. 

14  Q  You  don't  even  have  a  document  which  you  know 

15  provides  evidence  that,  in  fact,  lawyers  did  further  or 

16  take  steps  to  further  a  crime  or  fraud  by  the  industry? 

17  MR.  MIKHAIL:  Is  that  a  question  or  are  you 

18  arguing  with  him? 

19  MR.  BERNICK:  I'm  just  asking. 

20  Q  (BY  MR.  BERNICK)  And  if  so,  I  would  like  to  see 

21  the  document  that  shows  that  to  you. 

22  A  Well,  I  need  to  use  my  document  I  prepared  for 

23  review.  Do  you  have  any  problems  with  that? 

24  Q  No,  but  I  just  want  to  make  sure  my  question  is 

25  clear.  I  want  you  to  show  me  any  document  which  you  can 
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tell  us  demonstrates  that,  in  fact,  the  tobacco  industry 
used  advice  from  any  lawyer  to  actually  further  a  crime  or 
fraud.  That's  what  I  want. 

A  I  do  not  know  of  a  document  which  says  they  used 
it. 

Q  I  want  you  to  tell  me  if  there  are  any  documents 
that  you  can  point  to  which,  apart  from  whether  it  says 
that  this  advice  was  used  in  that  fashion,  that  shows  that, 
indeed,  that's  what  occurred. 

A  There  was  a  document  in  which  they  asked  counsel 
to  advise  them  in  a  memo  as  to  the  various  discovery 
procedures  and  what  could  be  done  in  response  and  what  the 
consequences  would  be  if  they  didn't,  which  goes  to  the 
attorney/client  privilege  and  extending  the  coverage  to 
documents  in  their  possession. 

Q  Do  you  know  that,  in  fact,  as  a  result  of  that 
document  or  anything  else  that,  in  fact,  the  companies 
undertook  a  course  of  conduct  that  was  in  furtherance  of  a 
crime  or  fraud,  in  fact? 

A  I  said  earlier  I  have  nothing  that  shows  that 
they  did  it. 

Q  You  have  nothing  that  shows  that  the  industry 
actually  committed  a  crime  or  fraud,  correct? 

A  Other  than  the  pattern  that's  demonstrated 
through  the  papers. 
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A  Well,  sometimes. 

Q  Well,  if  you  don’t  have  one,  it's  hard  to  have  a 
pattern  of  them. 

A  You  may  have  circumstances,  you  know. 

Q  Circumstances.  I  want  you  to  be  able  to  identify 
for  me  a  single  act  that  was  under taken  by  the  industry  in 
furtherance  of  a  crime  or  fraud  or  the  advice  of  counsel 
was  in  furtherance  of  a  crime  or  fraud. 

A  There's  nothing  here  that  answers  your  question. 

Q  By  "nothing  here",  there's  nothing  in  this  room, 
nothing  that  you  are  familiar  with,  correct? 

A  Nothing  that  I  have  been  furnished. 

Q  Okay.  Now,  if  we  go  back  to  your  Exhibit 

Number  2  —  or  Exhibit  Number  5.  When  you  issue  opinions 

* 

in  connection  with  your  work  in  the  legal  field,  are  you 
familiar  with  the  fact  that  lawyers,  when  they  give 
opinions  to  clients,  follow  what  are  basically  rules  in 
conventions,  as  well  as  rules  of  professional  conduct 
regarding  how  their  opinions  should  be  stated  and  rendered? 
A  I  understand  there's  a  pro  forma  that's  followed. 
Q  When  you  act  as  an  expert  witness,  do  you  believe 
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that  you  should  adhere  to  the  same  standard  of  quality  in 
the  performance  of  your  work  that  you  would  if  you  were  a 
private  lawyer  representing  a  client?  Do  you  believe  that 
your  standard  of  performance  is  higher,  lower,  or  the  same 
as  if  you  were  advising  a  client? 

A  Oh,  I  think  it  would  be  the  same  as  if  I  was 
advising  a  client,  sure. 

Q  So  when  you  go  into  a  court  of  law  and  testify 
before  a  jury,  your  work  is  going  to  adhere  to  the  same 
standards  of  quality  that  your  work  would  have  to  adhere  to 
if  you  were  rendering  a  service  to  a  private  client? 

A  I  would  think  so. 

Q  Now,  if  you  were  rendering  an  opinion  to  a 
private  client,  isn't  it  a  fact  that  the  rules  of  ethics 
and  the  rules  of  professional  conduct  and  the  customary 
practice  in  the  field  would  require  you  not  just  to  render 
your  final  conclusion  but  to  point  out  areas  where  there’s 
uncertainty  or  areas  where  the  matter  might  be  in  dispute; 

m 

wouldn't  that  be  part  of  your  obligation? 

MR.  MIKHAIL:  Object  to  the  form. 

A  If  you're  giving  opinions  as  an  expert,  it's  a 
little  bit  different  because  you're  responding  to  the 
assignment  that's  given  to  you  to  answer  a  particular  legal 
problem  or  look  at  some  item  and  give  an  opinion  as  to  what 
they  are. 
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1  Q  (BY  MR.  BERNICK)  Well,  my  question  to  you  really 

2  was  if  you  were  advising  a  private  client  and  you  were 

3  issuing  an  opinion,  wouldn't  it  be  your  obligation  to  point 

4  out  in  your  opinion  matters  where  that  are  —  where  you're 

5  not  sure  or  matters  where  there's  contrary  authority  or 

6  matters  where  there's  a  dispute?  Would  all  those  be  things 

7  that  you  should  point  out  in  rendering  your  opinion  to  your 

8  client? 

9  A  Well,  it's  different,  I  think,  in  an  opinion  you 

10  give  as  an  expert  witness  in  that  respect,  and  it's  also 

11  different  to  different  clients - 

12  Q  Let's  begin  with  the  private  clients-  Wouldn't 

13  you  feel  if  you  were  rendering  an  opinion  to  a  private 

14  client  that  your  opinion  ought  to  include  those 

15  qualifications  that  I  have  just  listed? 

16  A  Well,  it  depends  upon  the  type  of  problem  you're 

17  addressing  and  the  client.  If  they're  just  asking  you 

18  about  should  I  have  a  will;  and  if  I  don't,  what  will 

19  happen,  that's  pretty  simple. 

20  Q  What  if  you  were  rendering  an  opinion  to  a 

21  private  client,  not  as  a  testimonial  expert  but  on 

22  professional  conduct,  wouldn't  you,  in  offering  your 

23  opinion  on  professional  conduct  to  a  private  client,  be 

24  sure  to  point  out  to  them  the  areas  that  are  in  dispute  or 

25  the  areas  where  there's  uncertainty  or  the  areas  where 
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there  might  be  conflicting  views  about  what  you're  saying? 
A  Not  necessarily. 

Q  Okay.  So  if  I  were  to  retain  you  to  provide  me 
with  an  opinion  about  professional  conduct  in  the  state  of 

5  Oklahoma  and  you  would  do  the  research  and  find  there  was 

6  some  contrary  authority  in  the  ultimate  opinion  that  you 
reached,  you  wouldn't  feel  obliged  to  point  out  that 


8  I  contrary  authority  to  me? 


9  A  No. 

10  Q  Okay.  Now,  certainly,  when  it  comes  to  the 

11  documents  that  we  have  here  as  Exhibit  2,  there's  nothing, 

12  as  I  see  it,  anywhere  in  this  piece  of  paper  or  in  Exhibit 

13  5  that  suggests  that  there's  any  uncertainty,  there's  any 

14  conflict,  there's  anything  that  runs  contrary  to  the 

15  conclusions  that  you've  reached,  right? 

16  A  That's  correct. 

17  Q  Nor  when  I  read  Exhibit  2  and  5  do  I  see  any 

18  indication  that  all  that  you're  expressing  an  opinion  on  is 

19  the  materials  that  you  have  been  furnished,  true? 

20  A  That's  correct.  That's  all  I  was  asked  to  do. 

21  Q  But  nowhere  in  the  documents  do  you  say  that. 

22  You  never  say  in  any  of  the  documents  that  you  have 

23  written,  all  my  views  are  based  solely  on  what  I  have 

24  received  from  plaintiffs'  lawyers,  right? 

25  A  That's  right. 
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you  were  going  to  ask  me. 

Q  Well/  but  is  there  any  place  that  you  have  ever 
written  down  — 

A  Well/  you’re  correct.  Normally  in  rendering  an 
opinion/  I  ask  whoever  it  is  to  give  me  a  factual  situation 
and  I  write  to  the  factual  situation/  and  I  do  have  a 
disclaimer  in  which  it’s  limited  to  the  questions  that  are 
posed  to  that  factual  situation.  This  has  turned  out  to  be 
a  little  different. 

Q  And  you  have  never  made  those  disclaimers  or 
qualifications  here,  correct? 

MR.  MIKHAIL:  Well,  I’m  going  to  object  for  this 
reason.  We're  bound  by  a  stipulation,  an  order,  and  the 
stipulation  and  order  requires  counsel  on  both  sides  to 
furnish  the  list  of  opinions,  which  we  have  done,  to 
furnish  a  plaintiffs’  counsel's  report  of  what  the  expected 
testimony  of  the  experts.  So  both  two  and  five  are 
requirements  that  counsel  had  to  do,  which  they  did.  They 
aren’t  the  work  of  the  expert,  so  I  think  there's  a 
misleading  aspect  or  element  of  your  question.  I  object. 

Go  ahead. 
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certificate 

STATE  OF  OKLAHOMA  ) 

)  SS 

COUNTY  OF  OKLAHOMA) 

I,  DEANN  BROWN,  Certified  Shorthand  Reporter 
within  and  for  the  State  of  Oklahoma,  do  hereby  certify 
that  the  above-named  William  W.  Means  was  by  me  first  duly 
sworn  to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  the  case  aforesaid;  that  the  above  and 
foregoing  deposition  was  by  me  taken  in  shorthand  and 
thereafter  transcribed;  that  the  same  was  taken  the  27th 
day  of  August,  1998,  in  the  City  of  Tulsa,  County  of  Tulsa, 
State  of  Oklahoma,  pursuant  to  agreement,  and  under  the 
stipulations  hereinbefore  set  out;  and  that  I  am  not  an 
attorney  for  nor  relative  of  any  of  said  parties  or 
otherwise  interested  in  the  event  of  said  action. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand 
and  official  seal  this  9th  day  of  September,  1998. 

ULlQJi 

DEANN  BROWN,  CSR,  RPR,  CRR 
State  of  Oklahoma,  No.  921 


UeRnrrBrown 

Oktehoma  CerB8«J  StortftaitiBejJOfiir 
Certificate  N&00&1 
Exp.  Date:  December  31, 1998 
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ERRATA  SHEET 

DEPOSITION  OF  WILLIAM  W.  MEANS 
REPORTER:  DeAnn  Brown 
DATE  DEPOSITION  TAKEN:  August  27,  1998 

Line  Correction 
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